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FAIR  TRADE  IN  FINANCIAL  SERVICES 


TUESDAY,  NOVEMBER  9,  1993 

House  of  Representatives, 
Subcommittee  on  International  Development, 
Finance,  Trade  and  Monetary  Policy, 
Committee  on  Banking,  Finance  and  Urban  Affairs, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2  p.m.,  in  room 
2128,  Rayburn  House  Office  Building,  Hon.  Barney  Frank  [chair- 
man of  the  subcommittee]  presiding. 

Present:  Chairman  Frank,  Representatives  Bereuter,  McCand- 
less,  and  Huffington. 

Also  present:  Representative  Charles  E.  Schumer. 

Chairman  Frank.  We  ran  into  a  little  bit  of  confusion  here  be- 
cause the  full  Banking  Committee's  hearing  on  the  Banca  Nazion- 
ale  Del  Lavoro  is  still  going  on.  That  put  us  in  a  competition  for 
Members.  We  will  be  starting  as  soon  as  the  second  member  gets 
here  for  the  official  part  of  the  hearing. 

But  our  colleague,  Mr.  Schumer,  has  joined  us.  He,  as  the  rest  of 
us,  has  conflicting  legislative  business.  So  we  will  begin  this  hear- 
ing now  even  though  there  is  not  a  quorum  of  the  subcommittee 
present.  But  we  do  want  to  get  Mr.  Schumer's  testimony  in  the 
record.  By  the  time  he  has  concluded,  we  will  have  our  second 
member  so  we  can  proceed  with  the  other  witnesses. 

This  is  a  hearing  on  the  question  of  fair  trade  in  financial  serv- 
ices. Legislation  has  been  filed  in  the  Senate  by  Senator  Riegle  and 
here  in  the  House  by  Congressman  Schumer.  And  we  are  proceed- 
ing with  hearings. 

It  would  be  my  intention,  after  consultation  with  the  other  mem- 
bers after  this  hearing,  to  try  to  begin  the  actual  marking  up  proc- 
ess between  now  and  the  time  of  congressional  adjournment.  There 
is  no  way  we  can  get  beyond  the  subcommittee  markup  stage,  but 
this  is  important  legislation  that  has  a  great  deal  of  appeal  to 
Members  of  Congress. 

I  would  like  us  to  move  now.  To  some  extent  the  GATT  negotia- 
tions will  determine  both  the  need  for  and,  if  the  need  continues, 
the  form  for  this  bill  and  what  may  well  be  the  case  is  that  we  will 
come  back  here  when  we  get  to  work  in  February  and  want  to 
make  it  a  very  high  priority. 

The  best  way  to  deal  with  that,  I  think,  is  to  start  before  we  ad- 
journ, have  a  subcommittee  markup  and  then  be  ready  to  take  this 
bill  up  in  the  full  Banking  Committee  as  one  of  the  first  orders  of 
business  next  year  to  the  extent  and  in  the  form  that  the  state  of 
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the  GATT  negotiations  and  other  international  negotiations  would 
dictate.  That  is  my  current  intention. 

With  that  I  will  call  on  my  colleague,  Mr.  Schumer. 

STATEMENT  OF  HON.  CHARLES   E.  SCHUMER,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Mr.  Schumer.  Thank  you,  Chairman  Frank.  I  want  to  thank  you 
and  the  subcommittee  for  holding  hearings  on  this  act. 

As  you  know,  this  legislation  was  introduced  by  myself  along 
with  Jim  Leach  and  Pete  Stark.  Senator  Riegle  introduced  identi- 
cal legislation  in  the  Senate.  They  are  scheduled  to  mark  up  the 
bill  on  November  18. 

The  administration,  as  I  understand  it,  is  supportive  of  this  legis- 
lation. So,  we  are  finally  moving  forward  with  both  branches  of 
government  in  support  of  a  bicameral,  bipartisan  effort  to  solve  one 
of  our  most  pressing  trade  problems,  the  continued  unfair  treat- 
ment, either  by  de  facto  or  de  jure  means,  of  U.S.  financial  institu- 
tions in  foreign  markets. 

Let  me  add,  I  am  pleased  that  United  States  negotiators  are 
working  to  secure  a  new  and  balanced  trade  arrangement  with 
Japan;  but  I  am  not  yet  convinced  these  negotiations,  which  began 
last  June,  will  bring  about  the  fundamental  change  necessary  in 
the  United  States-Japan  economic  relationship. 

While  I  commend  the  administration  for  identifying  financial 
services  as  a  top  priority  in  these  bilateral  negotiations,  this  legis- 
lation should  give  the  United  States  added  negotiating  leverage. 

Let  me  say,  basically,  my  view  has  been  one  that  favors  free 
trade,  that  each  country  which  does  best  should  be  able  to  predomi- 
nate. While  I  think  in  the  area  of  financial  services,  whether  it  is 
banking  or  securities  or  insurance,  our  country  happens  to  be  the 
best  in  the  world  in  terms  of  technology,  sales,  marketing,  and  so 
forth. 

But  somehow  in  this  area  we  get  nowhere,  and  it  is  particularly 
troublesome  with  countries  that  have  huge  trade  surpluses  with  us. 
When  you  meet  with  representatives  of  Japan  they  say,  well,  our 
goods  sell  so  well  in  the  United  States,  our  cars  and  our  electronic 
goods,  because  we  do  them  better. 

The  same  should  apply.  Unfortunately,  it  has  not.  We  have  been 
basically  closed  out,  by  both  de  facto  and  de  jure  means,  of  the  Jap- 
anese market. 

I  learned  this  early  on  with  the  Primary  Dealers  Act  back  in 
1986.  Many  Japanese  banking  and  securities  firms  wanted  to 
become  primary  dealers  to  sell  United  States  Government  securi- 
ties. Yet,  the  anomaly  was  that,  while  they  were  applying  to  be  pri- 
mary dealers,  their  own  country  was  keeping  the  American  firms 
out  in  the  most  rudimentary  ways.  American  firms,  for  instance, 
could  not  be  on  the  Tokyo  Stock  Exchange. 

I  introduced  legislation  based  on  this  principle  of  reciprocity  and 
everybody  said,  don't  do  it,  they  won't  buy  our  bonds,  and  so  forth. 
We  pushed  the  legislation  through  with  your  support,  Mr.  Chair- 
man, and  the  support  of  Senator  Riegle  in  the  Senate;  and,  lo  and 
behold,  American  firms  were  allowed  on  the  stock  exchange  and 
things  began  to  loosen  up  a  little  bit. 


Unfortunately,  it  seems  to  me  that,  at  least  in  this  area,  unless 
you  are  really  strong  and  really  tough  and  tell  people — tell  particu- 
larly those  countries  that  practice  what  I  call  predatory  trade — 
that  if  you  simply  continue  the  status  quo,  there  are  going  to  be 
sanctions  against  you.  If  you  don't  do  that,  nothing  happens.  This 
bill  is  an  attempt  to  do  that  in  a  fair  and  reasonable  and  rational 
way.  I  think  it  is  overdue  and  needed. 

I  want  to  thank  you,  Mr.  Chairman,  for  scheduling  this  hearing 
and  for  preparing  to  move  the  bill.  I  think  it  would  help  a  great 
deal  in  strengthening  no<-  only  U.S.  jobs  but  in  strengthening  the 
basic  attitude  of  free  trade  which  is  now  running  into  some  difficul- 
ties. 

To  me,  the  greatest  difficulty  we  face  in  the  free  trade  area  is 
exactly  when  countries  that  are  relatively  open — we  have  our 
faults,  too — but  relatively  open  like  the  United  States,  have  good 
products  and  cannot  sell  them. 

Chairman  Frank.  I  have  a  hard  time  understanding  what  the 
negative  arguments  would  be.  This  is  a  case  where  we  are  saying 
we  would  like  it  to  be  open;  and,  in  fact,  it  seems  to  me  the  case  is 
that  this  is  an  opener.  We  are  likely  to  get  the  kind  of  genuine  free 
trade  in  financial  services  that  we  want  with  this  bill  than  without 
it. 

I  think  that  it  is  increasingly  an  important  strain  in  the  world 
that  you  have  to  be  willing  to  treat  people  reciprocally  if  you  are 
going  to  get  movement  in  the  right  direction. 

My  intention  would  be — there  are  other  subcommittees  that  have 
jurisdictions  overlapping — but  after  some  consultation  I  would  hope 
we  can  move  this  forward.  And  I  think  many  of  us  would  agree, 
the  right  kind  of  negotiations  could  either  make  this  unnecessary, 
or  more  likely,  they  could  alter  the  form  in  which  it  was  necessary 
or  it  could  cover  some  countries  and  not  other  countries.  But  there 
is  clearly  a  case  for  going  forward. 

Mr.  McCandless. 

Mr.  McCandless.  Thank  you,  Mr.  Chairman.  I  am  kind  of  catch- 
ing a  train  as  it  pulls  out  of  the  station  here,  having  been  involved 
in  extradition  for  the  last  2  hours.  I  will  be  a  good  listener. 

Chairman  Frank.  The  Chair  commends  the  gentleman. 

The  second  member  having  arrived,  I  will  note  for  the  record 
that  this  has  now  become  an  official  hearing.  We  will  take  Mr. 
Schumer's  statement  and  make  it  a  part  of  the  record.  The  attend- 
ance of  Mr.  McCandless  will  also  be  part  of  the  record. 

Thank  you.  We  will  consult  with  you  as  a  member  of  the  subcom- 
mittee on  how  we  can  go  forward. 

Next  we  have  a  panel  with  Under  Secretary  Summers  and  Gov- 
ernor La  Ware  from  the  Federal  Reserve.  I  am  very  pleased  to  note 
that  my  district  is  especially  well  represented  by  a  former  resident 
of  Brookline  and  another  of  Newton,  the  only  two  communities 
that  have  stuck  with  me  through  various  redistricting. 

We  will  begin  with  Under  Secretary  Summers. 


STATEMENT  OF  LAWRENCE  SUMMERS,  UNDER  SECRETARY  FOR 
INTERNATIONAL  AFFAIRS,  U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  Summers.  Thank  you,  Mr.  Chairman.  It  is  an  honor  to  be 
one  of  your  constituents.  I  am  happy  to  be  here  to  discuss  the  Fair 
Trade  in  Financial  Services  Act  of  1993  introduced  by  Congressmen 
Schumer  and  Leach. 

Before  I  begin,  I  would  like  to  thank  the  sponsors  of  this  bill  and 
the  subcommittee  for  their  efforts  in  forwarding  this  important  leg- 
islation. 

We  believe  the  Fair  Trade  in  Financial  Services  legislation  will 
give  us  a  carefully  crafted  tool  for  balancing  three  key  goals:  Open- 
ing markets  abroad;  preserving  regulator  stability  to  ensure  safety 
and  soundness;  and  forwarding  our  domestic  interest  in  maintain- 
ing a  competitive  financial  market  here  in  the  United  States. 

I  am  here  today  to  carry  out  Secretary  Bentsen's  commitment  to 
work  with  the  supporters  of  fair  trade  legislation  on  an  appropriate 
policy. 

The  administration  supports  fair  trade  in  financial  services  for 
one  reason.  We  want  to  use  it  to  open  foreign  markets  so  U.S.  fi- 
nancial firms  can  compete  abroad  on  equal  competitive  terms  as 
foreign  firms  can  do  here. 

The  United  States  has  one  of  the  most  open  financial  markets  in 
the  world.  Once  foreign  firms  establish  here,  we  provide  them  es- 
sentially the  same  competitive  opportunities  as  U.S.  firms. 

In  contrast,  United  States  firms  still  face  extensive  formal  and 
informal  barriers  in  developing  countries,  in  Latin  America,  Asia, 
and  in  Japan. 

We  consider  fair  trade  in  financial  services  to  be  an  essential 
complement  to  our  Uruguay  Round  strategy  of  encouraging  greater 
liberalization  in  financial  services  worldwide.  The  statute  would 
add  credibility  to  our  current  negotiating  position.  In  the  event  we 
fail  to  receive  sufficient  commitments  in  the  GATT,  the  legislation 
will  give  us  needed  leverage  in  future  negotiations. 

Our  goal,  our  access  to  and  ability  to  compete  in  many  foreign 
markets,  did  not  improve  commensurately  with  the  growth  and 
emergence  of  those  markets  in  the  1980's.  Legal  barriers  are  legion. 

De  facto  barriers  often  prevent  foreign  firms  from  full  participa- 
tion in  foreign  markets  even  when  there  are  not  legal  barriers.  The 
nature  of  these  barriers  is  described  in  detail  in  the  prepared  state- 
ment I  submitted  for  the  record. 

Fair  trade  in  financial  services  looks  to  the  future,  giving  us  a 
credible,  flexible,  and  practical  tool  to  level  the  playing  field.  It  not 
only  would  track  our  Uruguay  round  approach,  it  would  extend  our 
ability  to  pursue  financial  market  liberalization  beyond  December 
15  by  means  tailored  to  the  unique  characteristics  of  the  financial 
services  industry. 

Let  me  explain.  In  the  round  we  have  stated  our  commitment  to 
achieving  a  multilateral  agreement  on  a  nondiscriminatory  basis. 
We  want  to  open  foreign  markets,  not  to  close  our  own.  We  have 
said  that  unless  and  until  we  are  able  to  negotiate  adequate  com- 
mitments from  other  countries,  we  will  not  lock  our  markets  open 
to  free  riders;  we  will  maintain  an  MFN  exemption  if  necessary. 


In  an  effort  to  move  the  negotiations  in  Geneva  along,  we  have 
modified  the  MFN  exemption;  and  we  are  prepared  to  make  a  sub- 
stantial commitment  to  market  access  by  guaranteeing  nondiscrim- 
inatory treatment  for  current  operations  of  financial  institutions 
from  all  countries  established  in  the  United  States;  providing  rea- 
sonable access  to  U.S.  financial  markets  for  institutions  from  coun- 
tries not  already  established  here;  and  making  additional  commit- 
ments on  new  entry  and  expansion  of  existing  operations  and  ac- 
tivities to  those  countries — but  only  those  countries — which  make 
commitments  to  substantially  full  market  access  and  national 
treatment  now  or  within  a  reasonable  transition  period. 

The  Fair  Trade  in  Financial  Services  Act  would  have  to  retain 
this  operational  flexibility  and  focus  on  the  main  objective,  lever- 
age. It  would  have  to  minimize  its  potential  disruption  of  our  mar- 
kets and  the  risk  of  possible  retaliation  and  optimize  our  retaliat- 
ing strength. 

To  do  this,  legislation  must  maintain  consistency  with  and  sup- 
port our  other  financial  services  commitments  including  those  un- 
dertaken in  the  round,  protect  those  countries  which  have  commit- 
ted to  maintain  open  markets  or  to  substantially  liberalize  them; 
protect  existing  operations  of  foreign  financial  institutions  already 
here;  allow  ample  discretion  for  negotiators  rather  than  automatic 
triggers  tied  to  rigid  deadlines;  and  provide  for  full  and  effective 
consultation  within  the  executive  branch  and  with  regulatory  au- 
thorities to  assure  that  consideration  is  given  to  all  interests. 

The  bill  proposed  by  the  Congress  goes  a  long  way  toward  meet- 
ing these  prerequisites.  There  are  several  key  areas,  however, 
where  we  believe  improvement  is  possible. 

The  administration  believes  that  ultimate  discretion  should  be 
lodged  with  the  Secretary  of  Treasury  after  input  from  the  appro- 
priate regulatory  agencies  in  consultation  with  other  relevant  Fed- 
eral agencies. 

The  Treasury  Secretary  is  uniquely  qualified  to  deal  with  the 
breadth  of  the  considerations  that  are  involved  here.  As  I  indicat- 
ed, actions  by  the  Secretary  should  be  taken  only  after  full  consul- 
tation. 

Our  second  issue  is  to  increase  the  flexibility  and  discretion  built 
into  the  process  to  protect  the  openness  of  our  markets  and  the  ex- 
isting competitiveness  of  our  financial  institutions  abroad. 

Consequently,  we  suggest  a  behavioral  standard  to  distinguish 
between  countries,  depending  on  whether  they  provide  the  United 
States  with  a  substantially  full  market  access  and  national  treat- 
ment commitment  in  financial  services  and  adhere  to  it.  This 
would  allow  us  to  exempt  a  wide  range  of  countries  including  those 
that  make  satisfactory  commitments  in  financial  services  in  the 
Uruguay  round. 

Effectively,  it  would  protect  EC  member  States  but  would  avoid 
basing  our  exemptions  on  the  ambiguous  standards  formulated  in 
foreign  law  by  foreign  authorities.  I  am  referring  here  to  the  refer- 
ence to  the  second  banking  directive  in  the  proposed  legislation. 

Finally,  the  administration  believes  that  sanctions  should  be 
carefully  and  narrowly  targeted  to  avoid  disruptions  to  financial 
markets  and  to  mitigate  the  risk  of  retaliation  which  could  harm 
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U.S.  interests  abroad.  Thus,  sanctions  should  apply  only  to  new  ac- 
tivities, expansion,  and  new  powers. 

Existing  operations  should  be  grandfathered.  We  have  clearly 
stated  our  objective  of  opening  financial  markets,  as  President 
Clinton  has  urged,  to  compete  not  retreat.  Fair  trade  in  financial 
services  will  complement  our  efforts  multilaterally,  bilaterally,  and 
regionally  to  gain  access  to  foreign  markets  on  the  basis  of  national 
treatment  and  equality  of  competitive  opportunity. 

It  will  allow  us  to  deal  with  often  highly  complex  issues  requir- 
ing judgment  calls  rather  than  some  neat  formulaic  resolution. 

We  look  forward  to  completing  work  on  a  bill  that  the  President 
can  sign  into  law  in  the  near  future. 

Thank  you. 

Chairman  Frank.  Any  statements  that  anyone  wishes  to  offer 
will,  if  there  is  no  objection,  be  entered  into  the  record. 

[The  prepared  statement  of  Mr.  Summers  can  be  found  in  the  ap- 
pendix.] 

Mr.  La  Ware. 

STATEMENT  OF  JOHN  P.  LaWARE,  MEMBER,  BOARD  OF 
GOVERNORS,  FEDERAL  RESERVE  SYSTEM 

Mr.  La  Ware.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  here  to  present  my  views  on  proposed  legislation  on  fair  trade 
in  financial  services. 

Because  I  have  testified  previously  before  Congress  on  this  sub- 
ject on  behalf  of  the  Federal  Reserve,  I  will  keep  my  oral  remarks 
rather  brief. 

I  want  to  make  it  very  clear  from  the  beginning  that  the  Federal 
Reserve  shares  the  objectives  of  the  proposed  legislation.  U.S.  fi- 
nancial firms  deserve  to  have  the  same  opportunities  to  conduct  op- 
erations in  foreign  financial  markets  enjoyed  by  firms  that  are 
native  to  those  markets. 

They  do  not  now  have  those  same  opportunities  in  all  markets. 
Fair  treatment  would  benefit  not  just  U.S.  firms  but  the  foreign 
countries  themselves  and  the  world  financial  system  in  general. 
However,  the  Federal  Reserve  continues  to  oppose  this  specific  leg- 
islation. 

I  will  make  five  comments. 

First,  national  treatment,  which  has  been  our  prevailing  national 
policy  in  the  area  of  financial  services,  has  served  this  country  very 
well. 

Our  financial  markets  are  the  best  in  the  world.  Our  financial 
firms  are  among  the  world's  leaders,  and  U.S.  consumers  of  finan- 
cial services  are  generally  well  served.  We  should  be  very  wary  of 
altering  the  policy  of  national  treatment  and  switching  to  one  in- 
volving reciprocity. 

Some  might  argue  that  having  a  reciprocity  provision  on  the 
books  is  merely  a  bargaining  tool  not  to  be  used.  But,  once  on  the 
books,  the  temptation  for  actually  imposing  sanctions  becomes  real, 
creating  the  potential  for  retaliation  and  foreclosing  rather  than 
opening  markets. 

Even  without  imposing  sanctions,  the  legislation  might  be  coun- 
terproductive. Market  access  for  U.S.  firms  might  be  reduced  de 


facto  as  countries  tighten  their  own  regulations  in  anticipation  of 
the  need  to  negotiate  with  the  United  States. 

Second,  we  should  not  overlook  the  extent  to  which  progress  has 
already  been  made  in  opening  up  foreign  markets.  Canada,  Austra- 
lia and,  yes,  even  Japan  among  others  are  open  to  United  States 
firms  to  an  extent  that  was  not  true  just  a  few  years  ago. 

Mexico  will  be,  as  well,  assuming  that  Congress  approves  the 
NAFTA. 

Third,  while  further  progress  toward  openness  is  desirable,  there 
are  better  ways  to  accomplish  that  progress  than  to  threaten  to 
limit  competition  in  our  markets. 

Reaching  agreement  on  financial  services  in  the  Uruguay  round 
and  approving  the  NAFTA  are  examples  of  better  ways.  Continued 
leadership  by  the  United  States  by  example  and  by  diplomacy  are 
others. 

Four,  obviously,  I  cannot  promise  that  the  pace  of  reform  in  for- 
eign financial  markets  will  be  sufficient  to  please  everyone,  but  it 
is  inexorable.  The  market  forces  of  international  competition  and 
continuing  international  pressure  will  see  to  that. 

We  must  keep  in  mind  that  financial  markets  are  regulated  mar- 
kets, here  and  abroad.  They  are  regulated  for  a  reason.  Authorities 
in  each  country  have  the  responsibility  of  ensuring  the  safety  and 
soundness  and  the  integrity  of  their  markets.  We  should  not  try  to 
dictate  to  others  the  pace  of  change  or  the  specific  nature  of 
change  any  more  than  they  should  dictate  to  us  the  structure  of 
our  market. 

Five,  having  said  all  that,  I  would  note  that  some  of  the  provi- 
sions in  H.R.  3248  are  particularly  troublesome. 

An  important  case  in  point  is  grandfathering.  If  the  legislation 
does  go  forward,  a  more  flexible  approach  to  grandfathering,  as 
suggested  by  Under  Secretary  Summers,  would  be  an  important 
improvement. 

In  conclusion,  fair  trade  in  financial  services  legislation  is  not 
needed.  The  desirability  of  liberalization  as  an  objective  in  the  fi- 
nancial sector,  as  in  other  sectors,  is  almost  universally  accepted. 
U.S.  financial  firms  have  demonstrated  repeatedly  their  competi- 
tive ability  to  provide  financial  services  to  firms  ar>d  residents  of 
all  countries. 

In  a  world  in  which  national  financial  markets  are  increasingly 
integrated,  financial  services  can  be  provided  cross  border  as  well 
as  from  within  national  boundaries.  To  be  sure,  most  other  coun- 
tries have  a  provision  for  reciprocity  in  their  statutes,  but  we  do 
not  need  it.  The  United  States  uniquely  has  the  opportunity  to 
retain  leadership  in  this  area,  and  I  sincerely  hope  that  we  will 
make  the  most  of  that  opportunity. 

Thank  you,  Mr.  Chairman.  I  would  be  happy  to  try  to  answer 
any  questions  you  or  other  subcommittee  members  may  have. 

[The  prepared  statement  of  Mr.  La  Ware  can  be  found  in  the  ap- 
pendix.] 

Chairman  Frank.  The  question  I  would  begin  with,  Mr.  La  Ware, 
is:  Assume  a  country  where  United  States  financial  institutions  do 
not  have  the  same  access  that  that  country's  institutions  have.  Are 
there  such  countries? 

Mr.  La  Ware.  Yes,  there  are  a  number  of  them. 
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Chairman  Frank.  You  think  it  would  be  wrong  for  us  to  restrict 
their  access  to  the  extent  that  they  give  us  access.  Why? 

Mr.  LaWare.  The  effect  is  to  try  to  dictate  to  them  the  pace  of 
their  change.  As  I  pointed  out,  banking  is  a  regulated  industry  in 
every  country.  The  purpose  of  that  regulation  is  safety  and  sound- 
ness. We  have  to  leave  to  the  judgment  of  those  individual  coun- 
tries how  far  the  pace  of  that  change  should  go. 

Chairman  Frank.  I  am  kind  of  taken  aback  when  you  say  the 
thing  is  regulation.  Where  our  financial  institutions  are  restricted, 
is  safety  and  soundness  the  reason? 

Mr.  LaWare.  It  may  very  well  be. 

Chairman  Frank.  I  didn't  say  anything  may  very  well  be.  Is  it 
usually  safety  and  soundness  that  leads  to  these  restrictions? 

Mr.  LaWare.  In  an  undeveloped  country. 

Chairman  Frank.  How  about  in  a  developed  country?  Are  there 
cases  where  the  restrictions  are  not  based  on  safety  and  soundness? 

Mr.  LaWare.  Yes. 

Chairman  Frank.  Are  you  saying  we  are  incapable  of  differenti- 
ating? 

Mr.  LaWare.  No. 

Chairman  Frank.  My  point  is  this:  I  think  you  do  them  an  unde- 
served disservice  by  suggesting  that  protectionism  is  based  on 
safety  and  soundness.  I  don't  believe,  particularly  with  the  less  de- 
veloped countries,  that  when  you  ask  for  national  treatment  you 
are  weakening  regulation. 

Let  me  ask  you  this:  We  have  pretty  good  regulation  in  this 
country.  When  we  grant  national  treatment  to  every  other  country, 
does  that  weaken  our  regulation? 

Mr.  LaWare.  No. 

Chairman  Frank.  Then  how  does  it  weaken  their  regulation  if 
we  ask  for  the  same  thing?  I  think  you  have  dragged  regulation  in 
here  without  an  intellectual  basis. 

Mr.  LaWare.  I  think  the  situation  is  entirely  different  in  other 
countries.  The  United  States  has  the  strongest,  most  sophisticated, 
and  well-established  financial  market  in  the  world. 

Foreign  competition  in  these  markets  is  not  a  major  factor. 

Chairman  Frank.  We  are  talking  about  safety  and  soundness  of 
the  institutions,  I  assume. 

Do  you  think  it  would  threaten,  in  any  way,  the  regulatory  struc- 
ture of  Japan  or  the  safety  and  soundness  of  Japan's  financial  in- 
stitutions and  network  if  we  got  national  treatment? 

Mr.  LaWare.  We  enjoy,  in  commercial  banking,  virtually  nation- 
al treatment  now. 

Chairman  Frank.  How  about  in  other  areas? 

Mr.  LaWare.  In  the  securities  area,  we  are  still  growing. 

Chairman  Frank.  I  didn't  say  only  in  banking. 

Mr.  LaWare.  I  think  it  is  impossible  to  generalize  in  the  answer 
to  any  of  those  questions. 

Chairman  Frank.  I  am  not  asking  you  to  generalize.  You  are  the 
one  who  said  in  opposition  to  this  bill  that  insisting  on  national 
treatment  on  a  reciprocal  basis  could  weaken  the  regulation  in 
other  countries. 

I  think,  frankly,  with  regard  to  Japan,  that  is  nonsense. 

Mr.  LaWare.  With  regard  to  Japan,  that  may  well  be  the  case. 
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Chairman  Frank.  It  is  not  "may  well  be."  It  is  or  it  isn't.  You 
are  the  one  who  invoked  it.  I  think  you  weaken  your  case  when 
you  do  that.  What  you  suggest  to  us  is  there  are  other  reasons  you 
want  to  do  it,  but  you  won't  tell  us  what  they  are.  I  don't  think 
that  is  a  valid  argument. 

I  think  what  you  are  probably  saying — and  I  think  it  is  an  intel- 
lectually defensible  position,  I  don't  think  it  is  one  that  is  going  to 
command  a  majority  around  here — but  given  the  economics  and 
overall  benefit,  we  are  better  off  giving  them  national  treatment  so 
we  can  benefit  from  the  good  competitive  effects  of  their  being  here 
even  if  they  want  to  deny  themselves  those  good  effects  over  there. 

Isn't  that  the  argument? 

Mr.  LaWare.  Partly.  If  this  particular  piece  of  legislation  is  di- 
rected at  one  country,  then  it  seems  to  me  that  it  is  taking  a  cer- 
tain amount  of  risk  to  create  a  piece  of  legislation  which  could  be 
applied  to  other  countries  and  which  might  initiate  retaliatory 
action  on  the  part  of  other  countries. 

Chairman  Frank.  That  is  assuming  that  the  regulatory  authori- 
ties or  the  Treasury  or  whoever  has  this  authority  would  not  run  it 
well. 

Two,  if  you  look  by  volume,  it  is  aimed  more  at  developed  coun- 
tries. I  don't  think  there  are  that  many  people  who  are  dying  to  get 
into  Luanda  to  offer  banking  services.  They  have  not  come  to  me. 

The  countries  we  are  arguing  about  is  where  you  say  the  argu- 
ment does  not  apply  as  much. 

Mr.  LaWare.  Latin  America,  for  example. 

Chairman  Frank.  Do  you  think  it  would  weaken  the  regulatory 
structure  of  Latin  American  financial  institutions  if  they  gave  na- 
tional treatment  to  American  institutions. 

Mr.  LaWare.  Possibly.  Because  of  the  ability  of  U.S.  companies, 
because  of  their  size  and  sophistication  to  move  in  and  dominate 
markets. 

Chairman  Frank.  How  would  that  lead  to  a  weakness  in  the 
safety  and  soundness? 

Mr.  LaWare.  It  is  a  matter  of  national  policy  in  those  countries. 

Chairman  Frank.  We  are  talking  about  safety  and  soundness.  I 
understand  it  is  a  matter  of  protection. 

Mr.  LaWare.  I  think  the  argument  that,  to  permit  a  foreign 
country,  no  matter  who  it  is,  to  dominate  the  financial  markets  of 
any  country  would  not  be  in  the  interests  of  that  country  from  a 
national  policy  point  of  view. 

Chairman  Frank.  But  it  is  not  safety  and  soundness. 

Mr.  LaWare.  It  might  very  well  be  safety  and  soundness.  The 
dominance  of  that  operation  by  somebody  not  subject  in  their  home 
country  to  the  same  rules  that  apply  in  their  country  could  very 
well  destroy  it. 

Chairman  Frank.  We  are  talking  about  the  United  States.  We 
are  not  talking  about  other  countries.  This  bill,  if  it  is  reciprocity, 
it  is  only  for  the  United  States. 

My  question  is:  Does  it  jeopardize  the  safety  and  soundness  of 
Latin  American  countries  to  give  national  treatment  to  U.S.  finan- 
cial institutions? 

Mr.  LaWare.  It  might  well. 
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Chairman  Frank.  You  did  not  explain  to  me  about  safety  and 
soundness.  You  said  there  was  not  good  regulation  back  home.  But 
don't  we  have  good  regulation  here?  I  am  talking  specifically  about 
United  States  financial  institutions  in  Latin  America  and  whether 
it  would  jeopardize  their  financial  safety  and  soundness. 

Mr.  La  Ware.  I  am  not  going  to  generalize  about  that.  In  many 
countries  in  Latin  America,  that  would  not  be  the  case  because 
they  have  reasonably  well-developed  markets  of  their  own. 

Chairman  Frank.  I  thought  it  had  to  do  with  the  regulatory 
structure  in  the  home  country.  You  were  saying,  I  thought,  that 
part  of  the  problem  would  be  if  you  had  a  very  weak  regulatory 
structure  in  the  host  country. 

Mr.  La  Ware.  I  don't  think  I  said  that.  I  said  they  were  just  oper- 
ating with  different  rules. 

Chairman  Frank.  I  still  don't  understand  how  dominance  alone 
is  a  problem  if  it  were  U.S.  financial  institutions.  I  don't  under- 
stand. I  can  understand  their  not  liking  to  be  dominated  by  an- 
other country,  but  I  still  don't  see  the  safety  and  soundness  prob- 
lem for  them  down  there. 

Mr.  La  Ware.  I  am  sorry.  I  am  apparently  unable  to  make  the 
case. 

Chairman  Frank.  Is  it  your  view,  in  general,  that  even  if  we 
don't  get  reciprocity,  we  should  still  give  them  national  treatment? 

Mr.  LaWare.  Yes. 

Chairman  Frank.  You  argue  that  this  is  a  better  way  to  get  reci- 
procity. I  am  a  little  skeptical.  My  sense  is  that  your  view  really  is 
that  we  are  better  off  giving  national  treatment,  we  are  America, 
and  we  are  big  enough,  and  we  would  ultimately,  ourselves,  be 
better  off  in  terms  of  enjoying  the  competitive  effects  within  our 
own  country. 

Mr.  LaWare.  The  principal  argument  is  that  we  open  ourselves 
to  retaliatory  action  because  of  the  restrictions  that  we  place  on 
foreign  banks  operating  in  this  country,  they  enjoy  national  treat- 
ment. But,  indeed,  they  are  restricted  from  doing  many  of  the 
things  that  they  are  able  to  do  at  home. 

Chairman  Frank.  As  are  American  banks. 

Mr.  LaWare.  Securities  and  insurance  being  a  perfect  example. 

Chairman  Frank.  But  they  are  restricted  now. 

Mr.  LaWare.  Those  are  the  things  we  complain  about  having 
access  to  in  foreign  markets  that  we  want  to  put  this  in  place  for. 

Chairman  Frank.  Can  a  foreign  bank  now  engage  in  securities? 

Mr.  LaWare.  To  the  extent  that  U.S.  banks  can. 

Chairman  Frank.  So  you  say  we  put  restrictions  on  them.  I  don't 
understand  if  we  give  them  the  same  powers  as  the  American 
banks 

Mr.  LaWare.  As  a  matter  of  fact,  in  some  cases — for  example  in 
Japan  we  enjoy  powers  that  the  Japanese  banks  have  not  enjoyed. 
We  had  trust  powers  in  Japan  before  the  Japanese  banks  were  al- 
lowed to  have  trust  powers. 

Chairman  Frank.  By  whose  decision? 

Mr.  LaWare.  By  the  decision  of  the  Japanese. 

Chairman  Frank.  And  they  didn't  suffer  from  that? 

Mr.  LaWare.  What  is  the  point  of  our  being  so  disturbed  about 
what  is  going  on  in  Japan  when  I  think  it  is  a  pretty  open  market? 
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Chairman  Frank.  I  thought  you  said  securities?  Or  was  it? 

Mr.  La  Ware.  It  is  now.  We  can  own  50  percent  of  a  securities 
firm  in  Japan.  We  had  trust  powers  before  the  Japanese  banks  had 
them. 

Chairman  Frank.  So  we  now  have  basically  everything  we  need? 

Mr.  La  Ware.  For  commercial  banks,  yes. 

Chairman  Frank.  I  mean  the  securities  industry. 

Mr.  La  Ware.  I  was  talking  about  the  commercial  bank's  ability 
to  get  into  the  security  business  which  they  cannot  get  into  here. 

Chairman  Frank.  But  this  applies  to  all  financial  institutions. 

Mr.  La  Ware.  Yes,  it  does. 

Chairman  Frank.  What  about  institutions  other  than  banks, 
American  securities  firms? 

Mr.  La  Ware.  Securities  firms  are  still  moving  forward,  and  they 
have  gained  more  opportunities  in  the  Japanese  market.  But  they 
are  not  there  in  terms  of  equity  with  the  Japanese  firms. 

Chairman  Frank.  You  believe  that  the  way  to  try  and  get  them 
that  is  simply  to  ask  the  Japanese? 

Mr.  La  Ware.  I  think  the  Japanese  are  evolving  toward  that 
based  on  the  progress  of  the  last  10  years. 

Chairman  Frank.  We  should  not  try  to  force  that  in  terms  of  ex- 
isting  

Mr.  LaWare.  No.  I  agree,  we  should  not  try  to  force  that. 

Chairman  Frank.  Mr.  Bereuter. 

Mr.  Bereuter.  I  will  yield  to  my  colleague. 

Mr.  McCandless.  In  your  opening  remarks,  you  quoted  Secretary 
Bentsen,  who  said  the  touchstone  of  our  policy  regarding  interna- 
tional negotiations  on  financial  services  is  that  we  must  demand 
reciprocity.  Our  national  treatment  since  1978  has  been  our  negoti- 
ating policy. 

Is  this  now  a  change  in  the  Clinton  administration  relative  to 
what  we  want  to  do  on  a  worldwide  basis? 

Mr.  Summers.  Yes.  This  legislation  and  the  position  that  we  are 
taking  represents  a  change  from  the  "turn  the  other  cheek"  ap- 
proach to  trade  negotiation,  toward  an  approach  that  recognizes 
that  in  a  careful,  deliberate  way  we  need  to  use  the  leverage  pro- 
vided by  our  being  the  largest  market  in  the  world  to  achieve  what 
we  see  is  a  desirable  objective  of  more  rapid  opening  of  foreign 
markets  to  U.S.  firms. 

Mr.  McCandless.  Let  me  give  you  an  example  here  which  was 
interesting  to  me.  Earlier  in  October,  I  spent  4  days  in  Mexico  for 
obvious  reasons.  It  was  interesting  to  note  that  many  of  the  re- 
spected businessmen  had  genuine  concerns  that  the  United  States 
would,  if  the  NAFTA  were  passed,  overwhelm  the  country  of 
Mexico  in  all  respects,  economic,  financial,  and  so  forth. 

This  was  their  concern  because  of  the  differential  in  the  level  of 
the  gross  national  product  size,  and  so  forth,  not  the  least  of  which 
would  be  the  financial  institutions  and  how  they  would  phase  in 
over  a  period  of  time. 

You  are  saying  to  me,  I  believe,  that  the  present  policy  is,  then, 
to  negotiate  with  each  country  as  the  time  and  place  dictates  an 
agreement  relative  to  financial  institutions  and  anything  else  that 
might  apply  similar  to  that  after  NAFTA? 
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Mr.  Summers.  Ideally,  we  would  like  to  see  other  countries  enter 
into  arrangements  similar  to  the  NAFTA  that  would  provide  for 
national  treatment  on  a  timetable.  We  recognize  the  importance  of 
a  gradual  approach  to  liberalization  and  that  it  cannot  happen 
overnight.  That  is  why  this  is  a  tool  that  is  crafted  with  a  great 
deal  of  discretion. 

If  I  might  just  amplify  on  something  Governor  La  Ware  is  saying, 
there  is  an  issue  when  a  banking  system  becomes  too  competitive 
too  fast.  In  a  world  with  deposit  insurance,  failing  financial  institu- 
tions are  a  kind  of  ticking  time  bomb.  There  is  the  risk  of  exces- 
sively rapid  change  leading  to  all  sorts  of  problems,.  That  is  why 
this  legislation  explicitly  contemplates  that  we  would  be  acting  in 
the  context  of  gradual  10-year  programs  toward  liberalization 
rather  than  making  immediate  demands  for  full  national  treat- 
ment in  the  emerging  market  countries. 

Mr.  McCandless.  Would  fair  trade  in  financial  services  legisla- 
tion be  useful  for  the  administration  irrespective  of  the  outcome  of 
the  GATT  negotiations  on  financial  services? 

Mr.  Summers.  It  depends.  If  we  get  our  most  fervent  hope,  which 
is  that  other  nations  all  move  to  make  a  full  set  of  commitments  to 
national  treatment  with  equality  of  competitive  opportunity  within 
the  Uruguay  round  framework,  then  the  United  States  would  be  in 
a  position  to  give  up  its  MFN  exemption,  and  there  would  be  no 
need  for  fair  trade  in  financial  services. 

If  that  doesn't  happen — and  certainly  the  commitments  are  no- 
where near  there  right  now — then  fair  trade  in  financial  services, 
as  a  tool  that  can  be  applied  with  respect  to  those  countries  that 
have  not  made  commitments  toward  national  treatment  with  us, 
would  be  a  valuable  tool  after  the  conclusion  of  the  Uruguay 
round. 

Mr.  McCandless.  You  mentioned  the  most-favored-nation  trad- 
ing treatment.  Are  we  saying  now  that  that  applies  to  countries 
with  respect  to  financial  services? 

Mr.  Summers.  The  current  U.S.  position  is  that  the  United 
States  will  take  an  exemption  from  MFN  unless  and  until  other 
countries  make  sufficient  commitments  toward  liberalization.  If 
other  countries  make  sufficient  conditions  toward  liberalization, 
then  we  will  be  prepared  to  give  up  our  MFN  exemption,  and  the 
whole  matter  will  be  resolved  within  the  Uruguay  round  context. 
That  is  what  we  would  most  like  to  see. 

In  order  to  be  credible  in  bringing  that  outcome  about  and  in 
order  to  have  something  in  place  in  case  that  outcome  does  not 
come  about,  we  have  proposed  the  two-tier  approach  that  I  outlined 
in  my  statement  in  which  we  would  make  a  certain  set  of  commit- 
ments to  all  countries  and  a  further  set  of  commitments  to  those 
countries  that  granted  us  national  treatment  and  equality  of  com- 
petitive opportunity. 

The  latter  set  of  countries  would  not,  then,  be  touched  by  the  fair 
trade  in  financial  services  legislation  while  the  former  set  of  coun- 
tries could  be  touched. 

Mr.  McCandless.  Is  there  any  precedent  for  respective  retalia- 
tion as  a  MFN  exemption. 

Mr.  Summers.  I  am  not  sure  I  understand  your  question. 
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Mr.  McCandless.  What  has  been  the  reaction  of  other  countries 
to  this  proposal  by  the  United  States  in  the  GATT  negotiation? 

Mr.  Summers.  Clearly,  many  countries  would  prefer  to  have  a 
free  ride.  Some  have  expressed  the  hope  that  they  have  a  free  ride 
and  we  not  take  this  position.  But  we  have  been  encouraged  by  the 
response  generally.  We  think  the  proposal  is  a  constructive  one 
that  may  help  further  progress  in  the  negotiation;  and  if  not, 
would  give  us  a  place  where  we  could  end  up. 

Mr.  McCandless.  Thank  you,  Mr.  Chairman. 

Chairman  Frank.  Mr.  Bereuter. 

Mr.  Bereuter.  I  was  at  a  Republican  banking  caucus.  I  am  sorry 
to  be  late.  I  ask  unanimous  consent  to  put  my  opening  statement 
in  the  record. 

Chairman  Frank.  Without  objection. 

[The  prepared  statement  of  Mr.  Bereuter  can  be  found  in  the  ap- 
pendix.] 

Mr.  Bereuter.  Secretary  Summers,  in  the  second  sentence  where 
you  have  the  quotation  from  Secretary  Bentsen,  isn't  he  really 
saying  we  demand  reciprocity  in  national  treatment?  Isn't  that  the 
effect  of  what  he  intended  to  say? 

Mr.  Summers.  He  is  requiring  that  other  countries  move  to  pro- 
vide the  kind  of  national  treatment  that  we  provide,  yes. 

Mr.  Bereuter.  This  is  very  confusing,  of  course,  the  way  it  is 
written  because  this  goes  to  the  whole  argument  we  had  with  the 
European  Community  when  they  were  framing  their  banking  di- 
rectives. They  said  we  are  going  to  frame  it  requiring  reciprocity. 
We  said,  please  don't;  by  all  means,  don't;  frame  it  in  terms  of  na- 
tional treatment. 

There  is  no  way,  of  course,  with  our  limited  powers  of  our  com- 
mercial banks,  some  would  say  our  obsolete  powers  for  our  banks, 
that  we  could  approach  giving  them  reciprocity.  So  from  the  second 
banking  directive,  we  won.  That  was  our  major  victory.  They,  final- 
ly, I  gather  reluctantly,  said  it  is  national  treatment  not  reciproci- 

ty. 

Isn't  that  the  way  it  basically  evolved? 

Mr.  Summers.  I  would  characterize  what  happened  in  a  different 
way.  The  crucial  distinction  is  not  between  reciprocity  and  national 
treatment.  Reciprocity  is  a  given.  The  European  banking  directive, 
as  it  now  stands,  provides  for  retaliation  against  those  who  do  not 
provide  national  treatment. 

The  important  distinction  and  the  important  victory  that  we  won 
was  on  the  question  of  mirror  image  reciprocity  versus  national 
treatment  reciprocity. 

The  European  position  was  that  there  should  be  reciprocity  on  a 
mirror  image  basis.  Our  position  was  that  there  should  be  reciproc- 
ity on  a  national  treatment  basis.  We  won.  That  is  what  we  are  ad- 
vocating here,  national  treatment  reciprocity,  the  same  position 
that  the  Europeans  took  after  that  debate. 

There  has  been  some  effort  to  confuse  things,  to  somehow  sug- 
gest that  the  United  States  is  going  back  on  some  position  in  favor 
of  free  trade  that  it  took  earlier.  That  is  not  really  right.  We 
simply  opposed  then  and  oppose  now  mirror  image  reciprocity.  We 
supported  then,  and  we  support  now,  the  principle  of  national 
treatment  reciprocity. 
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Mr.  Bereuter.  Our  understanding  is  correct.  It  is  just  that  most 
people  believe  that  when  you  say  reciprocity,  you  are  talking  about 
what  you  prefer  to  call  reciprocity  mirror  image  variety  versus  na- 
tional treatment.  At  least  we  have  agreement  here.  I  would  hate  to 
see  them  draw  some  encouragement  that  we  think  this  administra- 
tion is  going  to  step  back  from  the  second  banking  directive. 

Mr.  Summers.  I  cannot  change  what  Secretary  Bentsen  said  in 
his  confirmation  hearing.  I  think  his  intent  was  clear.  If  there  is 
doubt,  let  me  clarify  it  now. 

Mr.  Bereuter.  He  is  referring  to  mirror  image  reciprocity. 

Mr.  Summers.  We  are  against  mirror  image  reciprocity.  We  are 
for  national  treatment  reciprocity. 

Mr.  Bereuter.  I  misspoke.  As  a  matter  of  opinion,  I  think  your 
move  to  demanding  a  national  treatment  as  a  policy  with  respect 
to  all  countries  is  a  step  that  is  in  the  right  direction  and  overdue. 

Mr.  Chairman  I  yield. 

Chairman  Frank.  I  thank  the  gentlemen. 

Mr.  Huffmgton. 

Mr.  HuFFiNGTON.  Well,  it  is  nice  to  have  an  opportunity  to  agree 
with  the  administration  on  something.  Having  been  in  business  my 
entire  life  and  having  dealt  with  the  Far  East  and  with  Japan  for 
20  years,  I  think  it  is  important  that  we  make  sure  that  their  mar- 
kets are  open  to  our  financial  institutions  and  other  businesses. 

I  don't  think  it  should  stop  at  this  subcommittee  at  this  level.  So 
I  would  be  supportive  of  the  Fair  Trade  in  Financial  Services  Act 
of  1993.  I  think  it  is  unfortunate  that  many  times  our  own  country 
is  very  generous  to  people  who  come  here  and  we  open  up  our  mar- 
kets in  such  a  way  that  allows  them  to  have  an  active  and  forceful 
presence  here  when  we  are  not  allowed  to  the  same  thing  over 
there. 

Our  banking  communities,  I  read  panel  Ill's  opening  statements. 
I  see  the  American  Bankers  Association  and  the  Investments  Com- 
pany Institute  are  in  favor  of  it.  I  think  that  is  great.  I  encourage 
you  to  press  ahead. 

I  think  the  discussion  also  with  Governor  LaWare  shows  that, 
contrary  to  Mr.  Gonzalez'  concern  that  the  Fed  is  controlled  by  our 
bankers,  if  that  were,  in  fact,  the  case  you  would  have  come  here  to 
be  supportive.  It  is  good  to  see  that  there  are  differences  of  opinion. 

Chairman  Frank.  I  have  no  further  questions. 

Let  me  say  to  Mr.  McCandless  that  when  he  raised  the  question 
about  the  impact  of  GATT  negotiation,  my  sense  is  that  it  would  be 
a  mistake  for  us  to  finish  up  this  bill  before  the  GATT  negotia- 
tions. I  would  hope  we  would  mark  up  in  subcommittee  but  we 
would  then  adjourn  for  the  year  and  come  back,  and  any  further 
action  would  depend  on  what  happened  at  the  GATT  negotiations. 
I  agree  that  the  outcome  of  the  GATT  negotiations  is  very  relevant 
to  whether  you  want  to  do  this  bill  and,  if  you  want  to,  how  you  did 
it. 

The  other  thing  we  should  note  is  that,  as  of  now,  mirror  image 
and  national  treatment  reciprocity  differ  a  lot.  That  has,  in  part,  to 
do  with  what  this  subcommittee  will  be  doing  next  year  with 
regard  to  both  Glass-Steagall  and  interstate  banking.  To  the  extent 
that  we  change  some  of  those,  there  would  be  a  convergence  of  the 
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two  kinds  of  reciprocity.  People  ought  to  be  aware  that  those  issues 
are  obviously  also  affecting  some  people. 

Mr.  La  Ware.  Is  your  comment  about  Glass-Steagall  a  prediction, 
Mr.  Chairman? 

Chairman  Frank.  No.  It  is  a  hope.  I  would  like  to  get  rid  of  the 
thing,  but  I  have  taken  Carter  Glass'  name  in  vain  enough  for  the 
year;  so  I  will  leave  the  old  gentleman  to  rest  in  peace. 

Mr.  McCandless.  Do  you  mean  the  half  full  glass? 

Chairman  Frank.  The  question  was  whether  Carter  Glass  was 
half  empty  or  half  full. 

I  thank  the  panelists.  If  there  is  an3dhing  further  you  want  to 
submit,  we  will  be  happy  to  take  that. 

We  will  now  hear  from  John  Price  on  behalf  of  the  Bankers  As- 
sociation for  Foreign  Trade  and  the  American  Bankers  Association; 
and  Mr.  Robert  Pozen  from  Fidelity  Investments. 

Mr.  Price,  managing  director  of  Chemical  Bank  is  here  on  behalf 
of  the  Bankers  Association  for  Foreign  Trade  and  the  ABA,  I  be- 
lieve. 

Mr.  Price.  That  is  right.  And  in  addition  the  Bankers  Roundta- 
ble,  formerly  the  Association  of  Reserve  City  Bankers,  has  agreed 
to  join  in  my  testimony.  So  I  will  be  doing  it  on  behalf  of  all  three 
of  the  trade  associations. 

Chairman  Frank.  You  are  a  panel  unto  yourself,  Mr.  Price. 

STATEMENT  OF  JOHN  PRICE,  MANAGING  DIRECTOR,  CHEMICAL 
BANK,  ON  BEHALF  OF  THE  BANKERS  ASSOCIATION  FOR  FOR- 
EIGN TRADE  AND  THE  AMERICAN  BANKERS  ASSOCIATION 

Mr.  Price.  Mr.  Chairman,  I  would  like  to  make  the  following  five 
key  points  concerning  the  Fair  Trade  in  Financial  Services  Act  of 
1993. 

First,  this  legislation  must  be  viewed  in  tandem  with  the  United 
States'  negotiating  strategy  on  financial  services  in  the  Uruguay 
round  of  the  GATT  negotiations.  The  U.S.  position,  which  we 
strongly  support,  is  that  national  treatment,  defined  as  equal  com- 
petitive opportunity,  should  be  the  GATT  standard  for  the  treat- 
ment of  financial  services.  The  United  States,  the  European  Com- 
munity, and  certain  other  nations  have  tabled  offers  in  the  GATT 
consistent  with  this  objective. 

However,  a  significant  number  of  countries  whose  markets  are 
very  important  to  U.S.  banks  and  their  customers  have  been  un- 
willing to  make  such  national  treatment  offers  in  the  GATT  negoti- 
ations. This  presents  the  "free  rider"  problem  to  which  reference 
was  made  because,  under  the  GATT  principle  of  most-favored- 
nation  treatment,  countries  that  have  not  made  national  treatment 
offers  would  still  benefit  from  the  national  treatment  policies 
tabled  by  the  United  States. 

Thus,  the  problem  in  the  current  negotiations  is  that  the  so- 
called  free  riders  will  be  given  permanent  national  treatment  in 
the  United  States  while  U.S.  banks  would  receive  nothing  in  return 
from  those  countries.  To  prevent  this  from  happening,  the  United 
States  may  have  to  take  an  MFN  exemption  for  financial  services, 
which  would  allow  the  United  States  to  differentiate  in  its  national 
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treatment  offer  between  countries  providing  national  treatment 
and  those  not  providing  us  national  treatment. 

The  Fair  Trade  bill  is  important  in  the  context  of  these  negotia- 
tions because  it  tells  the  free  riders  that  the  United  States  is  seri- 
ous about  taking  an  MFN  exemption  and,  if  necessary,  enforcing  it 
under  U.S.  law. 

I  might  add,  though,  that  the  position  of  our  association  is  entire- 
ly in  conformity  with  Treasury's;  namely,  and  Treasury  has  said  it 
repeatedly,  we  want  to  do  the  GATT  in  the  MFN  context.  That  is 
our  preference,  not  to  have  to  take  an  exemption  to  get  back  at 
people  who  have  not  been  forthcoming.  We  would  like  it  in  the 
MFN  context. 

The  second  point,  the  thrust  of  the  U.S.  strategy  in  the  GATT 
and  of  the  Fair  Trade  bill,  is  toward  encouraging  other  countries 
toward  making  national  treatment  commitments  under  the  MFN 
framework  of  the  GATT. 

Banking,  as  we  heard  from  Governor  La  Ware,  is  a  highly  regu- 
lated industry  throughout  the  world;  and  bankers  traditionally 
have  serious  reservations  about  any  form  of  retaliation  as  a  lever 
for  opening  markets.  However,  we  think  it  is  clear  that  both  the 
administration  and  sponsors  of  this  legislation  view  the  Fair  Trade 
bill  primarily  as  a  tool  to  encourage  other  countries  to  make  na- 
tional treatment  commitments  within  the  GATT. 

We  would  all  rest  more  comfortably  if  the  retaliatory  measures 
of  this  legislation  never  came  into  play  because  the  GATT  negotia- 
tions produced  market  liberalization  across  a  wide  range  of  impor- 
tant markets. 

Our  first  preference  is  clearly  for  a  successful  conclusion  of  the 
GATT  negotiations  which  would  obviate  the  need  for  this  type  of 
legislation. 

Third,  it  is  critically  important  that  this  legislation,  in  seeking  to 
open  up  markets  abroad,  not  harm  the  existing  operations  of  U.S. 
banks  in  markets  where  we  have  long  received  national  treatment. 
We  believe  the  administration's  express  linkage  of  this  legislation 
to  the  GATT  should  obviate  any  such  problems. 

Nonetheless,  the  language  of  the  legislation  must  be  made  as 
clear  as  possible  that  this  legislation  will  not  be  used  against  the 
European  Community  or  other  nations  that  afford  U.S.  banks  na- 
tional treatment.  We  would  be  very  pleased  to  work  with  the  ad- 
ministration and  the  Congress  to  ensure  this  is  made  clearly  evi- 
dent in  any  fair  trade  legislation  that  is  marked  up. 

Fourth,  should  the  retaliatory  mechanisms  of  this  legislation 
ever  come  into  play,  there  must  be  extensive  coordination  among 
the  Treasury  Department,  as  the  U.S.  negotiator  in  financial  serv- 
ices, other  departments,  and  agencies  concerned  with  international 
trade  and  economic  policy,  and  the  bank  regulatory  agencies  to 
ensure  the  full  ramifications  of  any  retaliatory  action  are  consid- 
ered. 

We  are  pleased  to  see  the  bill  is  purely  discretionary  in  its  struc- 
ture and  that  there  is  ample  opportunity  to  take  fully  into  cogni- 
zance the  ramifications  of  a  step  which  might  seem  retaliatory.  We 
believe  that  the  Fair  Trade  bill  contemplates  and  provides  for  such 
consultation. 
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Last,  we  believe  that  the  financial  interdependence  study  re- 
quired by  the  Fair  Trade  bill  detracts  from  its  market-opening  ob- 
jectives and  may  be  used  by  others  in  ways  that  would  be  harmful 
to  the  operations  of  U.S.  banks  abroad. 

The  operations  of  foreign  banks  in  the  United  States  have  been 
subject  to  a  number  of  legislatively  mandated  studies,  including, 
most  recently,  the  so-called  Roll-Up  study  by  the  Treasury  and  the 
Federal  Reserve. 

These  studies,  including  a  number  of  studies  in  the  early  1980's 
on  foreign  bank  acquisitions  of  U.S.  banks,  have  not  revealed  any 
adverse  effects  of  foreign  bank  operations  in  this  country. 

Again,  as  has  been  said  here  this  afternoon,  we  are  a  big  and 
brawny  market,  and  we  need  not  fear  the  competition  from  others 
operating  on  national  treatment  here. 

The  interdependence  study  required  by  the  Fair  Trade  bill 
would,  we  believe,  cover  ground  that  has  already  been  well  covered 
in  similar  efforts.  In  addition,  certain  aspects  of  the  study  unfortu- 
nately seem  to  assume  that  foreign  banks  are  engaged  in  discrimi- 
nation or  industrial  espionage.  And  the  question  is  only:  How 
much?  Not  only  are  such  assumptions  unfair,  but  also  they  could 
be  used  by  others  abroad  against  the  operations  of  U.S.  banks. 

For  example,  it  is  critical  to  the  profitable  and  efficient  operation 
of  U.S.  bank  offices  or  subsidiaries  abroad  that  a  U.S.  bank  be  able 
to  select  management  of  any  nationality,  not  just  that  of  the  host 
country,  to  run  its  operations  and  that  it  be  free  to  purchase  U.S. 
computer  or  other  high-technology  equipment  that  integrates  well 
with  its  systems  in  the  United  States. 

In  certain  of  its  topics  for  investigation,  the  study  seems  to  en- 
dorse, by  way  of  implication,  local  hiring,  or  local  content  require- 
ments in  purchases  that  would  not  only  be  harmful  to  foreign 
banks  here  but  also  could  rebound  against  the  operations  of  U.S. 
banks  outside  the  United  States. 

Thank  you  for  this  opportunity. 

Chairman  Frank.  Thank  you. 

[The  prepared  statement  of  Mr.  Price  can  be  found  in  the  appen- 
dix.] 

Mr.  Pozen. 

STATEMENT  OF  ROBERT  POZEN,  GENERAL  COUNSEL  AND  MAN- 
AGING DIRECTOR,  FIDELITY  INVESTMENTS,  ON  BEHALF  OF 
THE  INVESTMENT  COMPANY  INSTITUTE 

Mr.  Pozen.  Thank  you.  I  have  six  points  to  make.  The  first  four 
will  outline  the  type  of  market  access  that  people  have  in  the  fund 
management  industry,  and  points  five  and  six  will  discuss  the 
GATT  negotiations  and  the  Fair  Trade  in  Financial  Services  bill. 

In  the  United  States,  we  have  true  national  treatment  for  fund 
management.  Any  firm  from  another  country  can  come  here,  regis- 
ter with  the  SEC,  and  start  a  mutual  fund.  They  have  to  play  by 
our  SEC  rules,  our  accounting  rules,  and  our  tax  rules.  This  is 
what  we  call  customized  funds,  which  we  think  are  reasonable  to 
try  to  have  in  all  countries. 
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This  is  very  different  from  cross-border  access  where  a  country 
would  have  a  fund,  say  a  German  fund,  which  would  be  sold  in  the 
United  States  without  complying  with  the  SEC  rules. 

So  we  are  for  customized  funds  and  the  ability  for  any  firm  from 
any  country  to  have  a  customized  fund  and  have  national  treat- 
ment in  any  other  country. 

If  we  look  at  Canada,  Canada,  like  the  United  States,  provides 
national  treatment  to  customized  funds.  You  can  go  to  Canada. 
You  can  start  a  fund  complex.  As  long  as  you  follow  their  rules, 
you  can  play  in  that  market.  Fidelity  has  done  that.  It  is  now  the 
10th  largest  in  Canada. 

By  contrast,  in  Mexico  at  present  there  is  no  entrance  of  either 
United  States  securities  firms  or  United  States  mutual  funds. 
United  States  firms  cannot  get  into  Mexico  to  sell  to  Mexican  in- 
vestors. At  best  we  can  take  a  10-percent  minority  interest  in  a 
Mexican  firm. 

Under  NAFTA,  we  would  have  full  market  access;  but  for  securi- 
ties firms,  it  will  be  phased  in  over  7  years. 

Europe,  like  the  United  States  and  Canada,  provides  reasonable 
national  treatment  for  customized  funds.  American  firms  can  and 
do  go  to  Luxemburg,  establish  fund  complexes  there  and  sell 
throughout  Europe. 

One  of  the  European  directives  allows  a  fund  that  is  registered  in 
Luxemburg  or  any  other  part  of  the  EEC  to  be  easily  registered 
throughout  the  rest  of  Europe. 

We  as  Americans  can  take  advantage  of  this  by  establishing  a 
wholly  owned  subsidiary  in  Luxemburg  or  any  EEC  country. 

In  Asia  that  is  where  the  real  problem  is.  There  are  really  two 
categories  of  countries  in  Asia.  There  are  countries  like  Korea 
which  absolutely  prohibit  United  States  fund  managers  from  sell- 
ing to  local  customers. 

This  is  an  example,  going  back  to  Mr.  LaWare's  testimony, 
where  there  are  no  safety  and  soundness  reasons.  There  are  three 
large  Korean  investment  management  firms  that  do  sell  mutual 
funds.  It  is  simply  the  case  that  they  don't  want  the  competition 
from  U.S.  mutual  funds.  We  cannot  get  in  there  on  any  grounds. 
We  have  gone,  we  have  asked  nicely.  Negotiators  have  gone  and 
talked  to  them.  So  far,  after  about  10  years,  we  still  have  nothing. 

The  other  case  is  Japan.  Japan  is  a  much  more  complicated  case. 
For  30  years  the  Japanese  Government  enforced  an  oligopoly  in  the 
mutual  funds  area.  It  would  only  allow  about  15  Japanese  firms  to 
sell  mutual  funds.  They  have  built  up  a  large  industry  that  is 
roughly  half  the  size  of  the  U.S.  industry.  All  these  15  firms  got 
very  large. 

Three  years  ago,  they  said,  we  will  now  accept  applications  from 
foreign  firms.  But  they  apply  the  same  criteria  that  they  use  for 
the  large  firms  to  the  very  small  new  entrants.  Numora  had  to 
maintain  capital  of  $8  million  for  many  funds.  They  said  if  you 
want  to  come  in  and  start  one  firm,  you  will  also  have  to  put  up  $8 
million. 

I  guess  you  could  argue  that  is  national  treatment  in  the  sense 
that  you  are  treating  the  foreign  entrants  like  the  local  firms. 
However,  given  the  history  in  Japan  of  maintaining  this  tremen- 
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dous  oligopoly,  we  think  that  the  treatment  of  new  entrants  raises 
very  serious  questions. 

In  areas  like  pension  fund  management,  the  Japanese  are  still 
keeping  us  out.  At  the  moment,  they  say  we  can  only  manage  post- 
1990  money,  only  contributions  that  were  made  to  pension  funds 
after  1990  but  not  before.  That  is  in  the  private  pension  fund 
market.  In  the  government  pension  fund  market,  which  is  huge  in 
Japan,  we  are  not  allowed  even  to  bid  on  those  contracts. 

Now  when  I  get  to  my  fifth  point — that  is,  how  far  are  we  getting 
in  GATT — in  Europe  and  Canada,  there  already  is  a  reasonable 
system.  In  the  mutual  fund  and  securities  areas,  the  question  is: 
What  are  we  getting  out  of  GATT  in  Asia?  Unfortunately,  so  far, 
the  offers  by  the  Asian  countries  have  been  quite  limited.  At  best, 
they  are  standstills.  But  they  are  putting  in  concrete  by  these 
standstills  the  systems  which  are  already  not  giving  us  access.  If 
Korea  says  we  commit  not  to  go  backward,  just  to  stand  still,  it  is 
essentially  saying  no  mutual  fund  can  be  sold  in  Korea.  So,  there- 
fore, we  are  not  very  enthused  about  stand  stills  in  the  context  of 
many  of  these  countries. 

There  are  other  countries  which  have  not  even  offered  us  stand 
stills.  Like  Secretary  Summers,  we  hope  that  the  next  round  of 
GATT  will  produce  some  real  change  in  offers,  so  between  now  and 
December  15  we  will  see  some  real  liberalization. 

However,  being  realistic,  I  don't  think  it  is  likely  that  all  the 
Asian  countries  are  going  to  come  up  with  very  good  offers  in  this 
short  period  of  time.  We  support  strongly  the  two-tiered  MFN  ex- 
emption approach  that  Secretary  Summers  has  outlined.  It  gives  us 
a  way  to  reward  the  Europeans  and  to  deal  with  the  Asians;  to  pro- 
tect those  countries  which  have  given  us  reasonable  access,  while 
at  the  same  time  leaving  us  in  a  position  to  have  bilateral  negotia- 
tions with  the  Koreans  and  Japanese  and  others.  We  support  that 
very  much.  We  think  that  is  a  reasonable  approach. 

Technically,  after  you  are  finished  with  GATT  and  you  take  a 
two-tiered  MFN  exemption,  you  really  do  need  a  piece  of  legislation 
like  Fair  Trade  in  Financial  Services  to  provide  authority  to  imple- 
ment the  type  of  bilateral  negotiations  that  would  be  necessary  to 
deal  with  the  second  tier. 

So  we  support  Treasury  in  its  negotiations.  We  hope  it  won't  be 
necessary;  but,  realistically,  we  think  it  is  very  good  that  the  sub- 
committee is  moving  on  Fair  Trade  in  Financial  Services  and  posi- 
tioning itself  to  take  further  action,  which  will  probably  be  neces- 
sary next  year. 

Thank  you. 

[The  prepared  statement  of  Mr.  Pozen  can  be  found  in  the  appen- 
dix.] 

Chairman  Frank.  I  agree.  My  intention  would  be  to  move  toward 
a  markup  at  the  subcommittee  level  to  let  people  know  how  serious 
we  are. 

As  you  say,  it  is  possible  that  you  would  get  an  agreement  that 
would  obviate  the  need  for  any  bill,  more  likely  that  you  would  get 
an  agreement  that  would  dictate  the  kind  of  bill  you  would  want 
because  it  would  be  more  implementing  authority  than  negotiating 
clubs,  although  it  could  have  that  in  the  background.  So  I  don't  see 
any  conflict  there  at  all. 
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Just  one  question:  In  1990,  the  distinction  with  regard  to  private 
pension  funds  in  Japan,  is  that  statutory?  Is  there  a  basis  for  it? 

Mr.  PozEN.  There  is  a  basis  in  Japanese  law.  In  the  last  round, 
when  Under  Secretary  Summers  was  there,  the  Japanese  made  the 
suggestion  that  they  were  willing  to  consider  changing  that  and  al- 
lowing us  to  bid  on  pre-1990  contributions.  But  that  apparently  re- 
quires the  Diet  to  pass  a  new  statute  which  has  not  yet  occurred. 

Chairman  Frank.  Do  you  have  any  idea  what  the  policy  justifica- 
tion is  for  the  1990  date? 

Mr.  PozEN.  It  was  the  date  in  which  there  was  some  liberaliza- 
tion. It  was  a  political  compromise.  I  don't  think  it  has  a  conceptu- 
al basis. 

Chairman  Frank.  Mr.  Price,  I  had  not  focused  on  that  study.  I 
must  say,  I  shared  your  skepticism  regarding  it. 

Do  you  have  any  sense  of  its  creation?  Where  did  it  come  from? 
Do  you  know? 

Mr.  Price.  I  cannot  speak  to  that,  Mr.  Chairman. 

Chairman  Frank.  I  will  listen  and  talk  to  some  sources,  but  I 
was  ready  to  call  attention  to  it  because  it  does  not  seem  to  me, 
frankly,  just  on  an  intellectual  level.  I  would  hate  to  be  the  one 
who  would  have  to  make  some  of  those  judgments.  It  calls  for  a 
degree  of  analysis  of  about  what  created  what  job  and  how.  It 
would  be  hard  for  anybody  to  ever  answer  those  questions.  I  don't 
understand  what  the  purposes  would  be. 

I  have  no  further  questions.  I  appreciate  your  coming  and  cooper- 
ating. I  would  expect  that  we  will  be  consulting  with  you  and 
others  as  we  get  into  a  drafting  process. 

Mr.  Bereuter. 

Mr.  Bereuter.  Thank  you  very  much  for  your  testimony.  I  have 
just  one  followup  question  for  Mr.  Price  and  Mr.  Pozen. 

Is  there  anything  in  section  4,  that  is  the  financial  interdepend- 
ence study,  that  is  important?  Or  is  it  all  simply  possibly  counter- 
productive? 

Mr.  Price,  do  you  see  anything  we  need  to  salvage  out  of  that? 

Mr.  Price.  I  think  our  preference  would  be  altogether  to  say  the 
study  was  unnecessary.  If  it  is  deemed  to  be  required,  we  do  have 
some  concrete  suggestions.  I  have  text  on  that  I  would  just  as  soon 
not  get  into. 

Mr.  Pozen.  I  might  add  that  I  think  the  point  of  this  legislation, 
as  Chairman  Frank  has  said,  is  to  try  to  tie  into  the  GATT  negotia- 
tions. 

Country  studies  are  already  built  into  the  other  provisions  of  the 
bill — requirements  of  the  Treasury  to  study  specific  situations. 

Presumably,  those  will  be  the  countries  in  the  second  tier  that 
are  not  giving  us  good  market  access.  Those  are  focused  studies 
that  will  be  done  with  an  objective  in  mind  given  the  concrete  situ- 
ation that  comes  out  of  GATT.  It  seems  unnecessary  to  have  a 
more  general  study  in  addition  to  these  focused  ones  just  on  a  re- 
source basis,  beside  the  points  Mr.  Price  is  making. 

I  think  everybody  is  interested  in  the  focus. 

Mr.  Bereuter.  If  the  GATT  negotiations  are  successfully  con- 
cluded, we  would  want  to  proceed  with  the  legislation  implement- 
ing the  bilateral  for  Japan,  for  example? 
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Mr.  PozEN.  I  think  if  the  negotiations  go  as  I  think  they  will — I 
mean  some  countries  will  give  us  good  offers  and  some  will  not — 
then  particular  firms  will  be  grandfathered  in  the  United  States. 
But  we  will  be  open  to  have  bilateral  negotiations.  I  have  a  sense 
that  Korea  and  Japan  will  be  in  that  category. 

This  legislation  will  be  necessary  to  implement  the  two-tiered 
MFN  because  GATT  does  not  provide  any  national  authority.  If 
you  go  to  the  SEC  or  the  Fed  right  now,  they  have  criteria  that 
they  have  to  use.  It  is  not  within  their  present  statutory  criteria  to 
say  that  because  some  problem  happened  in  GATT,  that  was  a 
problem  and  that  would  be  a  reason  for  us  to  deny  a  license.  Con- 
gress really  needs  to  give  them  statutory  guidance,  like  this  bill,  in 
order  to  provide  the  Fed,  the  Comptroller,  and  the  SEC  with  the 
statutory  basis  to  take  into  account  the  GATT  aspect  and  the 
GATT  history  when  deciding  on  applications. 

Otherwise  each  agency  would  make  decisions  as  they  do  now,  on 
straight  national  treatment. 

Mr.  Bereuter.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Chairman  Frank.  One  of  the  arguments  is,  even  if  we  cannot  get 
reciprocity,  our  economy  will  benefit  from  having  a  multiplicity  of 
people  providing  these  services  here.  And  that  even  if  we  can't  get 
reciprocity,  it  would  be  a  mistake  for  us  to  deny  them  entry  here. 

Mr.  Price. 

Mr.  Price.  I  entirely  agree.  Two  points  along  that  line;  the  Bank- 
ers Association  for  Foreign  Trade,  looking  at  the  study  which  had 
been  required  about  the  so-called  Roll-Up  into  a  single  operation, 
namely,  subsidiaries  for  foreign  banks  in  the  United  States,  argued 
strenuously  and  Treasury  concurred  with  it  in  their  report  on  the 
study  required  by  you  folks  that  we  should  not  dictate  the  form  of 
operation  here.  It  should  be  entirely  investor  choice.  They  should 
come  in  as  branches,  subsidiaries,  or  whatever  suits  them  best.  And 
we  are  going  to  get  the  most  mileage  from  that  openness  form  of 
operation. 

NAFTA  is  important  because  it  establishes  the  principle  of  estab- 
lishment. The  NAFTA  agreement  is  very  central  to  the  whole  point 
about  open  markets  and,  from  the  financial  services  aspect,  is  a 
very  positive  move.  We  are  in  favor  of  keeping  our  market  as  open 
as  we  can  to  whatever  form  of  entry. 

Mr.  PozEN.  The  question  is:  If  we  deny  or  condition  some  coun- 
try's licenses,  will  that  hurt  us  more  than  it  helps  us? 

I  think  the  answer  is  that  in  the  United  States,  we  have  lots  of 
firms  competing.  If  some  firm  from  Korea,  for  example,  were 
denied  a  license,  I  don't  think  this  would  have  any  material  effect 
on  our  financial  markets. 

I  agree  with  what  Congressman  Schumer  said  about  the  Tokyo 
Stock  Exchange  in  the  1986-1987  period.  Then  the  mere  threat  of 
having  a  study  about  whether  the  Japanese  firms  should  remain 
primary  dealers  was  enough  to  open  up  the  Tokyo  Stock  Exchange 
very  quickly. 

Chairman  Frank.  And  it  has  never  worked  well  since.  They  have 
been  having  some  bad  times.  But  it  is  not  our  fault. 

I  appreciate  that.  This  was  useful  to  us.  We  will  be  in  touch  with 
you  as  well  as  a  range  of  other  people  as  we  deal  with  this. 

[Whereupon,  at  4:15  p.m.,  the  hearing  was  adjourned.] 
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OPENING  STATEMENT  OF  THE  HONORABLE  DOUG  BEREUTER  AT  THE  HEARING 
ON  FAIR  TRADE  IN  FINANCIAL  SERVICES,  SUBCOMMITTEE  ON 
INTERNATIONAL  DEVELOPMENT,  FINANCE,  TRADE  AND  MONETARY  POLICY, 
NOVEMBER  11,  1993. 

Mr.  Chairman,  I  am  pleased  that  we  will  be  looking  at  the 
topic  of  fair  trade  in  financial  services  today.   This  is  not  a 
new  topic  to  this  subcommittee,  unfortunately.   I  say 
"unfortunately"  because  progress  in  adoption  of  national 
treatment  standards  for  financial  services  has  been  so  slow  that 
we  cannot  let  the  matter  drop.   Our  distinguished  colleagues  on 
the  Committee,  Rep.  Schumer  and  Rep.  Leach,  have  given 
considerable  thought  and  attention  to  proposed  legislation  on 
fair  trade  in  financial  services  by  their  introduction  of  H.R. 
3248. 

How  long  have  we  been  complaining  about  lack  of  national 
treatment,  lack  of  openness  for  U.S.  firms  in  providing  financial 
services  in  Korea,  Taiwan,  Brazil,  Japan,  and  other  countries? 
The  soft  approach  has  been  tried,  but  the  results  have  been  too 
limited.   In  the  services  negotiations  in  the  GATT,  countries 
that  do  not  give  national  treatment  are  not  being  forthcoming  in 
their  offers.   It  is  time  to  look  at  how  we  can  effectively 
strengthen  the  hands  of  our  negotiators  without  undermining  our 
own  cause  of  establishing  national  treatment  as  the  standard. 

I  look  forward  to  hearing  the  testimony  for  our  colleague, 
the  Treasury  Department,  the  Federal  Reserve,  and  the  financial 
services  industry. 
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Mr.  Chairman,  members  of  the  Subcommittee,  I  am  pleased  to 
have  the  opportunity  to  testify  on  H.R.  3248,  the  Fair  Trade  in 
Financial  Services  Act  of  1993,  legislation  designed  to  open  up 
foreign  financial  services  markets  to  U.S.  banks  and  securities 
firms. 

As  Chairman  of  the  House  Foreign  Affairs  Subcommittee  on 
Asia  and  the  Pacific,  the  issue  of  national  treatment  for 
American  financial  institutions  in  Asia  has  often  come  to  my 
attention.   For  example,  in  Korea,  new  measures  implemented  last 
year  slightly  increased  access  to  local  currency  funding  sources 
by  foreign  banks  and  opened  the  fund  management  market  to 
foreigners  on  a  limited  basis.   However,  full  deregulation  of  the 
financial  services  sector  is  not  currently  planned  until  1997, 
and  the  government  continues  to  deny  national  treatment  to 
foreign  financial  entities  in  significant  areas. 

The  Philippines  denies  national  treatment  to  banks  with  more 
than  40  percent  foreign  equity.   Among  other  restrictions  on 
foreign  banks  are  limitations  on  the  number  of  branches  they  may 
have  and  prohibitions  on  establishing  additional  branches  or 
shifting  existing  ones. 

Indonesia  places  serious  limitations  on  the  ability  to 
establish  a  commercial  presence,  including  a  requirement  to 
establish  joint  ventures  with  Indonesian  firms,  and  a  49  percent 
equity  limit  on  those  investments. 

At  present,  Taiwan  still  places  discriminatory  limits  on 
foreign  banks  in  terms  of  branching  and  the  types  of  products 
they  can  offer  and  ceilings  remain  on  foreign  exchange 
liabilities  restricting  activity  in  the  foreign  exchange  market. 


India  limits  banking  services  by  direct  government  controls 
over  entry  of  foreign  or  new  domestic  banks.   Entry  of  foreign 
banks  is  generally  conditional  upon  reciprocal  entry  for  state- 
owned  Indian  banks. 
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Thai  authorities,  largely  by  restricting  foreign  bank  entry, 
branching  and  acquisition  of  Thai  banks,  limit  all  foreign  banks 
to  a  very  small  share  of  the  total  Thai  banking  market.   That 
share  comprises  around  5  percent  of  total  commercial  banking 
assets  at  present. 

Malaysia  subjects  banking  to  government  regulation  which 
significantly  limits  foreign  participation.   For  example, 
established  branches  of  foreign  banks  face  a  requirement  that 
they  incorporate  by  1994.   New  foreign  bank  entry  is  limited  to 
the  acquisition  of  minority  interest  in  existing  domestic  banks 
and  foreign  banks  are  currently  not  permitted  to  open  new 
branches  or  establish  off-site  automated  teller  machines. 

U.S.  financial  firms  face  a  long  list  of  barriers  in  the 
Japanese  market,  including  non-transparent  regulation  and  direct 
and  indirect  restrictions  on  their  ability  to  innovate  and  expand 
the  provision  of  services.   In  some  cases,  regulatory  barriers 
are  reinforced  by  anti-competitive  business  practices  among 
Japanese  firms. 

Mr.  Chairman,  as  you  know,  this  is  by  no  means  an  exhaustive 
list  of  the  problems  faced  by  U.S.  financial  institutions  in 
Asia.   The  best  solution  to  these  problems  will  be  a  successful 
Uruguay  Round  which  provides  greater  market  access  and  national 
treatment  for  U.S.  financial  firms.   Unfortunately,  the  number 
and  scope  of  market  opening  offers  in  the  GATT  by  many  nations 
important  to  U.S.  banks  have  been  disappointing. 

I  believe  that  the  Fair  Trade  in  Financial  Services  Act  will 
give  the  United  States  important  negotiating  leverage  for 
securing  national  treatment  where  needed.   In  particular,  H.R. 
3248  differentiates  among  markets  abroad  that  deny  U.S.  banks 
national  treatment  and  guarantees  national  treatment  in  the 
United  States  to  countries  that  already  provide  national 
treatment  to  U.S.  banks,  and  where  U.S.  firms  already  have 
significant  operations. 

Mr.  Chairman,  the  opening  of  financial  markets  worldwide  is 
in  the  best  interests  of  all  countries,  not  just  the  United 
States.   Enactment  of  H.R.  3248  will  help  level  the  playing  field 
for  U.S.  financial  institutions  in  foreign  countries  where  they 
currently  face  discriminatory  treatment. 

Thank  you. 
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Thank  you  Chairman  Frank  and  members  of  the  Committee  for 
holding  this  hearing  on  the  Fair  Trade  in  Financial  Services  Act. 

As  you  know,  I  introduced  this  legislation  in  the  House  with 
Representatives  Jim  Leach  and  Pete  Stark.   Senator  Riegle  has 
introduced  identical  legislation  in  the  Senate,  and  they  are 
scheduled  to  mark  up  the  bill  on  November  18th.   The  Administration 
is  also  supportive  of  the  legislation,  so  we  are  really  moving 
forward  with  both  branches  of  government  in  support  of  a  bipartisan 
and  bicameral  effort  to  solve  one  of  our  most  pressing  trade 
problems  --  the  continued  unfair  treatment,  either  by  de  facto  or  de 
jure  means,  of  U.S.  financial  institutions  in  foreign  markets. 

Let  me  add  that  I  am  pleased  that  U.S.  negotiators  are  working 
to  secure  a  new  and  balanced  trade  arrangement  with  Japan.   But  I  am 
not  yet  convinced  that  these  negotiations,  which  began  last  June, 
will  bring  about  the  fundamental  change  necessary  in  the  U.S.  - 
Japan  economic  relationship.  And  while  I  commend  the  Administration 
for  identifying  financial  services  as  a  top  priority  in  these 
bilateral  trade  negotiations,  this  legislation  should  give  the  U.S. 
added  negotiating  leverage. 

As  U.S.  and  Japanese  negotiators  work  to  secure  what  we  all 
hope  will  be  a  new  and  more  open  trade  relationship  between  the  two 
countries,  we  have  today  in  financial  services,  one  of  the 
archetypical  examples  of  why  our  trade  relations  with  Japan  are  so 
sour. 
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U.S.  financial  services  firms,  an  industry  sector  where  the 
U.S.  is  indisputably  without  peer,  are  virtually  locked  out  of  the 
Japanese  market.   In  the  meantime,  Japanese  banks  hold  nearly  25 
percent  of  total  banking  assets  in  California,  and  nearly  15%  of 
total  banking  assets  throughout  the  U.S. 

How  is  that  possible?  It  is  possible  because  the  U.S.  has 
insisted  on  playing  fair  with  its  trading  partners  on  U.S.  soil,  but 
has  consistently  let  foreign  countries  close  their  markets  to  our 
firms  overseas.  Japan  is,  once  again,  the  country  that  has 
benefited  the  most  by  its  unique  sense  of  fair  play. 

As  is  the  case  with  many  other  products  like  supercomputers  and 
agricultural  goods,  when  the  -Americans  produce  something  that  is 
better,  more  efficient,  more  competitive,  and  less  expensive  than  in 
Japan,  we  are  shut  out  of  the  market  until  Japan  can  catch  up.   In 
no  case  has  this  pattern  of  unfair  treatment  been  more  clear  than  in 
financial  ser-vices. 

Japan  has  a  long  history  of  denying  access  to  U.S.  banks  and 
securities  firms.   Despite  the  tremendous  success  by  our  financial 
institutions  in  any  other  foreign  market  with  a  level  playing  field, 
Japan's  protectionist  policies  have  kept  our  market  share  to  less 
than  1%  in  the  fields  of  banking,  corporate  bonds,  mutual  funds, 
equity  securities,  and  pension  funds. 

The  Fair  Trade  in  Financial  Services  Act  is  a  tough  but  fair 
bill  which  will  permit  U.S.  regulators  to  retaliate  against 
financial  institutions  of  foreign  nations  that  unfairly  exclude  U.S. 
banking,  securities,  or  investment  firms. 

If  past  experience  is  any  indication,  the  only  way  to  deter 
Japan  from  such  protectionism  is  to  threaten  retaliation.  Until  the 
late-1980's,  for  instance,  U.S.  dealers  were  almost  completely 
excluded  from  Japan's  primary  market  in  government  securities,  by 
means  of  both  legal  and  informal  barriers.  In  1988,  Congress 
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responded  by  adopting  amendments  I  offered  to  the  trade  bill, 
threatening  to  exclude  Japanese  firms  from  our  government  auctions 
unless  they  opened  theirs.  Virtually  overnight,  Japan  liberalized 
its  policies,  and  by  1992,  U.S.  securities  dealers  held  11.3%  of  the 
market . 

The  Fair  Trade  in  Financial  Services  Act  uses  the  same 
successful  national  treatment  formula  that  worked  so  well  in  1988. 
And  if  we  are  serious  about  reducing  our  $55  billion  annual  trade 
imbalance  with  Japan,  this  bill  could  lead  us  a  long  way  in  the 
right  direction. 

Both  Japan  and  the  U.S.  would  do  well  to  observe  the  theory  of 
comparative  advantage,  outlined  by  economist  David  Ricardo  almost 
200  years  ago:   All  nations  are  better  off  if  they  produce  what  they 
produce  best  and  purchase  the  rest  from  abroad.   While  Japan 
perennially  espouses  this  philosophy,  it's  about  time  they  apply  it 
to  their  own  financial  services. 


Congressman  Schumer  (D-NY)  is  a  senior  member  of  the  House  Banking 
Committee . 
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STATEMENT  OF  THE  HONORABLE  LAWRENCE  H.  SUMMERS 

UNDER  SECRETARY  FOR  INTERNATIONAL  AFFAIRS 

U.S.  TREASURY  DEPARTMENT 

BEFORE  THE 

SUBCOMMITTEE  ON  INTERNATIONAL  DEVELOPMENT,  FINANCE, 

TRADE  AND  MONETARY  POUCY 

COMMITTEE  ON  BANKING,  FINANCE  AND  URBAN  AFFAIRS 

U.S.  HOUSE  OF  REPRESENTATIVES 

TUESDAY,  NOVEMBER  9,  1993 


Fair  Trade  in  Financial  Services 

I  am  pleased  to  have  this  opportunity  to  testify  on  the  Fair  Trade  in  Financial  Services 
Act  of  1993  (H.R.  3248).   Secretary  Bentsen  asserted  in  his  conflrmation  hearing  that,  "The 
touchstone  of  our  policy,  including  in  international  negotiations  on  financial  services,  is  that 
we  must  demand  reciprocity.'   He  added  that  he  would  'be  pleased  to  take  a  close  look  at 
the  Fair  Trade  legislation  and  work  with  its  supporters  on  an  appropriate  policy. "  I  am  here 
today  in  an  effort  to  carry  out  that  commitment. 

We  in  the  Administration  appreciate  the  efforts  by  the  sponsors  of  this  bill  and  this 
Committee  to  provide  the  means  to  secure  national  treatment  and  equality  of  competitive 
opportunity  abroad  for  U.S.  financial  institutions.   We  believe  this  legislation  will  give  U.S. 
negotiators  the  same  leverage  available  to  their  counterparts  in  most  major  industrial 
countries.   The  Administration  supports  the  objectives  of  the  bill  and  will  work  closely  with 
the  Congress  to  iron  out  final  details  and  obtain  passage  as  soon  as  possible. 

Why  Do  We  Support  Fair  Trade  in  Financial  Services  Legislation? 

We  support  this  legislation  because  we  want  to  open  foreign  markets  and  enable  U.S. 
financial  firms  to  compete  in  those  markets,  just  as  foreign  firms  are  able  to  do  here  in  the 
U.S.  This  falls  in  line  with  a  broader  objective  of  the  Administration  to  improve  the  U.S. 
economy  by  increasing  U.S.  exports  of  goods  and  services.   As  President  Clinton  indicated 
early  in  the  Administration,  we  must  "compete  not  retreat. " 
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To  compete,  we  need  the  tools  to  make  the  competition  a  fair  one.   Improved 
negotiating  leverage  through  Fair  Trade  in  Financial  Services  is  important  because  U.S. 
fiiiancial  services  firms  comprise  an  increasingly  important  component  of  the  U.S.  economy, 
because  our  financial  institutions  need  to  compete  in  the  markets  of  their  major  competitors  if 
they  are  to  remain  competitive  at  home,  and  because  moral  suasion  has  not  proven  a 
sufficiently  effective  tool  in  inducing  countries  to  liberalize.   Our  financial  services  firms  are 
world  class  innovators:  they  will  succeed  when  they  are  given  the  opportunity  to  compete. 
The  specific  negotiating  leverage  we  seek  is  the  following: 

o  Incentives  for  improved  Uruguay  Round  commitments  by  a  core  of  roughly  a  dozen 
important  emerging  market  countries  and  Japan,  whose  current  proposals  for  market 
liberalization  are  simply  insufficient.   I'll  speak  more  on  that  in  a  few  minutes. 

0         Authority  to  retaliate  against  objectionable  foreign  practices  which  violate 

international  obligations.   This  authority  must  be  more  flexible  than  existing  tools 
and,  thus,  more  appropriate  to  financial  services  where  safety  and  soundness  concerns 
and  potential  international  "spillover"  effects  involve  unique  considerations. 

o         Leverage  in  future  negotiations  with  countries  whose  financial  services  markets  are 
relatively  closed  to  foreign  participation  and  which  do  not  make  adequate  market 
opening  commitments  in  the  Uruguay  Round.   We  would  have  the  tools  necessary  to 
negotiate  effectively  with  these  "free  riders"  which  seek  to  benefit  from  international 
agreements  without  undertaking  the  responsibilities  of  maintaining  an  open 
international  financial  system. 

I'd  like  to  spend  a  few  minutes  explaining  our  current  strategy  in  the  Uruguay  Round. 
Our  objective  in  the  negotiations  is  an  agreement  that  contains  obligations  to  provide  national 
treatment  and  most  favored  nation  treatment  in  the  financial  sector.   We  want  an  agreement 
that  achieves  sufficient  liberalization  to  justify  accepting  a  Uruguay  Round  MFN  obligation. 

The  offers  from  many  of  the  participants  in  the  negotiations  are  not  sufficient  to  meet 
our  objectives.   Standstill  commitments  that  lock  in  existing  protection  are  not  a  sufficient 
basis  for  a  satisfactory  agreement  in  financial  services.  We  cannot  justify  committing  to  lock 
our  markets  open  without  comparable  commitments  from  others.   We  have  therefore  taken 
the  position  that  the  U.S.  will  maintain  an  MFN  exemption  unless  or  until  we  are  able  to 
negotiate  adequate  commitments  from  other  countries. 

We  are  prepared  to  narrow  the  scope  of  our  MFN  exemption  in  order  to  provide 
substantial  commitments  on  access  and  national  treatment  to  all  countries.   We  will  guarantee 
existing  operations  of  all  firms  now  in  the  United  States  and  provide  entry  to  those  not 
already  here. 
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Also,  we  are  prepared  to  improve  our  commitments  and  provide  a  higher  level  of 
benefits  to  coimtries  that  are  already  open  or  will  commit  to  full  liberalization  within  a 
reasonable  transition  period.   To  these  countries,  we  would  provide  additional  commitments 
on  expansion  and  new  powers. 

We  consider  Fair  Trade  in  Financial  Services  legislation  as  an  essential  complement 
to  our  Uruguay  Round  strategy. 

To  help  unblock  the  logjam  in  Geneva,  a  team  of  high  level  officials  has  been  visiting 
several  key  emerging  markets.  The  European  Community  also  has  sent  officials  for  the  same 
purpose. 

We  believe  this  strategy  will  do  two  things.   First,  it  will  lever  additional 
commitments  between  now  and  the  end  of  the  Round.   Second,  it  will  help  ensure  that  in  the 
event  we  fail  to  achieve  sufficient  progress  that  we  have  incentives  in  the  agreement  to 
encourage  other  countries  to  liberalize  in  the  future.  This  should  reassure  those  who  are 
concerned  that  we  may  lock  our  markets  open  with  no  reciprocal  commitments  and  that  we 
will  have  little  recourse  in  the  future  to  improve  the  situation. 

Why  We  Need  A  Fair  Trade  in  Financial  Services  Statute 

The  fundamental  basis  of  Fair  Trade  in  Financial  Services  legislation  is  fairness. 
U.S.  financial  firms  face  two  challenges  when  they  look  abroad  for  markets  in  which  to 
compete.   First,  they  must  receive  the  right  to  establish,  and  second,  they  must  obtain  the 
right  of  national  treatment  and  equality  of  competitive  opportunity.   Unfortunately,  U.S. 
financial  institutions  -  our  banks,  securities  firms,  investment  managers,  and  non-bank  banks 
-  which  are  major  players  in  some  international  markets,  have  had  little  or  no  success  in 
clearing  both  hurdles  in  many  other  countries. 

Our  firms  face  both  formal  and  informal  obstacles.   De  facto  barriers  often  exist, 
preventing  foreign  firms  from  full  participation  in  the  market,  even  when  there  are  no  legal 
barriers  to  access.   Some  countries  apply  discriminatory  restrictions  designed  to  protect 
domestic  institutions  under  the  guise  of  prudential  regulation.   We  must  be  concerned  with 
assuring  the  equality  of  competitive  opportunity  for  U.S.  firms  abroad  by  preventing  the 
artful  use  of  informal  or  nontransparent  barriers. 

The  barriers  we  face  differ  widely  across  countries.   Most  developed  countries  with 
sophisticated  financial  markets  welcome  foreign  financial  firms  on  a  nondiscriminatory  basis, 
have  made  strong  financial  services  commitments  in  the  Uruguay  Round,  and  would  not  fall 
afoul  of  Fair  Trade  in  Financial  Services  legislation.   It  is  worth  mentioning,  however,  that 
21  OECD  countries  have  reciprocal  national  treatment  provisions  for  trade  in  financial 
services;  and,  the  numbers  have  increased  despite  the  standstill  to  the  OECD  Code  of 
Liberalization  in  Capital  Movements  agreed  in  1986. 
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In  the  emerging  markets  where  financial  liberalization  is  just  getting  underway, 
foreign  financial  institutions  still  face  explicit  barriers  to  entry  and  active  discrimination. 
These  countries  are  the  primary  focus  of  our  efforts  in  the  Uruguay  Round.    Many  have 
largely  state-owned  financial  systems  and  still  restrict  a  broad  of  range  of  capital 
transactions,  but  the  door  is  beginning  to  open.    Many  of  the  newly  industrializing  economies 
of  Asia  and  Latin  America  fall  into  this  category. 

Let  me  give  you  just  a  few  examples  of  some  of  the  problems  our  financial 
institutions  face  in  seeking  access  and  competitive  opportunities  in  the  emerging  markets: 

o         In  Korea,  inadequate  access  to  local  currency  fimding  sources  by  foreign  banks,  tight 
restrictions  on  offering  new  financial  products,  and  pervasive  foreign  exchange  and 
capital  controls  severely  limit  U.S.  banks'  opportunities  for  expansion  in  this 
important  market. 

o         In  Indonesia  there  are  serious  limitations  on  the  ability  to  establish  a  commercial 
presence,  including  a  requirement  to  establish  joint  ventures  with  Indonesian  firms, 
and  a  49  percent  equity  limit  on  those  investments. 

o         The  Philippines  denies  national  treatment  to  banks  with  more  than  40  percent  foreign 
equity.   Among  other  restrictions  on  foreign  banks  are  limitations  on  the  number  of 
branches  they  may  have  and  prohibitions  on  establishing  additional  branches  or 
shifting  existing  ones. 

0         Taiwan,  while  not  yet  in  the  GATT,  engages  in  financial  policy  discussions  with 
Treasury.   At  present,  Taiwan  still  imposes  ceilings  on  banks'  foreign  exchange 
liabilities,  particularly  by  limiting  capital  flows,  and  imposes  restrictions  on 
branching. 

o         Brazil's  current  legal  framework  presents  a  variety  of  problems.   There  are 

constitutional  prohibitions  on  foreign  investment.  Financial  institutions  may  not  hold 
private  issues  of  securities  in  their  portfolios  or  place  them.  Most  pension  funds  are 
in  the  public  sector  and  managed  by  public  sector  entities,  which  effectively  excludes 
foreign  institutions  from  a  major  role  in  the  sector. 

U.S.  financial  firms  have  interests  in  other  emerging  markets  as  well.   These  include 
Malaysia,  India,  Egypt  and  a  number  of  other  Latin  American  countries. 

Japan  is  a  special  case;  it  falls  somewhere  between  the  industrial  and  the  newly 
emerging  countries.   Despite  almost  15  years  of  deregulation  and  liberalization,  foreign  firms 
are  still  only  marginal  players,  excluded  explicitly  by  regulation  from  certain  types  of 
business  and  by  more  informal  barriers  &om  others. 
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We  seek  to  level  the  playing  field  in  areas  where  U.S.  firms  have  a  strong 
competitive  advantage  but  are  now  constrained  from  exploiting  that  advantage.   In  both  the 
Uruguay  Round  and  the  U.S. -Japan  framework  negotiations,  we  are  seeking  specific 
commitments  that  will  enable  foreign  firms  to  compete  in  the  areas  of  asset  management  and 
securities  -  where  they  are  way  ahead  of  domestic  Japanese  firms  in  terms  of  experience, 
innovation  and  efficiency. 

o         Over  80  percent  of  the  $900  billion  corporate  and  public  pension  fund  markets  are 
closed  to  discretionary  investment  advisors.   Moreover,  rules  on  how  these  assets 
must  be  invested  limit  the  ability  of  investment  advisers  to  mobilize  their  considerable 
skills  even  in  those  portions  of  the  market  open  to  them. 

o         In  the  securities  area,  U.S.  investment  banks  are  virtually  excluded  from  Japanese 
underwriting  by  a  combination  of  industry  practices  and  legal  and  regulatory  barriers 
hindering  the  development  of  a  viable  corporate  finance  market.   There  are 
constraints  on  distribution  of  securities  products,  who  can  issue  them  and  how  they 
can  be  structured.   Again,  innovative,  cutting  edge  U.S.  firms  cannot  exploit  their 
competitive  advantages. 

0         The  $450  billion  mutual  funds  market  in  Japan  has  only  a  handful  of  foreign 

participants  due  to  economic  barriers.   It  cost  30  times  more  to  establish  a  mutual 
fund  in  Japan  than  in  other  major  markets,  and  foreign  mutual  fund  managers  must 
market  their  products  through  Japanese  securities  firms,  which  are  their  major  local 
competitors. 

0         Restrictions  in  Japan's  foreign  exchange  regime  are,  despite  Japan's  large  external 
surplus,  the  most  comprehensive  of  the  G-7  countries.   This  hampers  Japanese 
investors'  access  to  the  full  range  of  financial  products  ofr^ered  cross  border  in 
overseas  markets.   Once  again,  innovative  products  and  efficient  services  provided  by 
foreign  financial  institutions  are  effectively  shut  out  of  the  market. 

In  contrast  to  the  variety  of  obstacles  which  U.S.  firms  face  in  foreign  markets,   the 
U.S.  market  is  one  of  the  most  open  financial  markets  in  the  world.    Our  policy  is  to 
welcome  foreign  firms  and  once  they  are  established,  to  provide  them  national  treatment  and 
essentially  the  same  competitive  opportunities  as  U.S.  firms  in  similar  circumstances. 

In  the  U.S.  market,  more  than  700  offices  and  subsidiaries  of  foreign  banks  account 
for  almost  a  quarter  ($850  billion)  of  the  total  assets  of  the  banking  system  and  35  percent  of 
business  loans.   We  benefit  from  this  liberal  regime  in  many  ways,  not  least  in  terms  of  the 
estimated  300,000  direct  and  indirect  jobs  attributed  to  foreign  banks.   There  are  also 
j^roximately  130  foreign-controlled  registered  broker-dealers  and  roughly  200  registered 
foreign  investment  advisers  in  the  United  States. 
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Discussion  of  Fair  Trade  in  Financial  Services 

This  brings  me  to  the  Fair  Trade  in  Financial  Services  Act  of  1993.   The 
Administration  believes  that  Fair  Trade  in  Financial  Services  should  reflect  a  number  of 
important  considerations  in  order  to  help  achieve  our  international  strategy  of  opening  foreign 
markets  while  retaining  the  benefits  of  foreign  participation  in  the  U.S.  market. 

o         The  legislation  must  be  consistent  with  and  supportive  of  the  commitments  that  are 
undertaken  in  the  Uruguay  Round.   It  should  provide  protections  for  those  countries 
which  have  committed  to  maintain  open  markets  or  to  substantially  liberalize  their 
markets  within  a  reasonable  transition  period. 

o         Second,  existing  operations  of  foreign  financial  institutions  already  established  in  the 
United  States  should  be  grandfathered.   The  impact  of  this  legislation  should  be 
prospective  in  order  to  minimize  the  potential  disruption  to  our  market  and  possible 
retaliation. 

o         Third,  the  bill  must  provide  ample  discretion  for  negotiators,  rather  than  automatic 

triggers  tied  to  rigid  deadlines.   Therefore,  any  sanctions  must  be  a  last  resort,  not  an 
opening  salvo. 

o         Fourth,  there  must  be  effective  provision  for  full  consultations  within  the  Executive 
Branch  to  ensure  that  consideration  is  given  to  all  implications  of  any  action.   Most 
importantly,  the  regulatory  authorities  must  be  fully  engaged  throughout  the  process 
to  ensure  that  the  interests  of  borrowers,  lenders,  investors  and  consumers  are 
considered. 

H.R.  3248  goes  a  long  way  to  meeting  these  goals.   It  provides  a  careful,  step-by-step 
approach  involving  analysis,  identification  and  determination  of  problem  countries  and 
negotiation.   There  is  discretion  throughout  the  process,  including  in  the  application  of 
sanctions.   And,  provision  is  made  for  grandfathering  the  existing  operations  of  firms  from 
countries  that  meet  certain  criteria. 

There  are  two  key  areas,  however,  where  we  believe  some  improvements  can  be 
made  to  strengthen  the  overall  approach. 

o         We  believe  that  the  Secretary  of  the  Treasury,  not  the  regulatory  agencies,  should 

exercise  authority  to  impose  sanctions  in  accordance  with  the  specific  direction  of  the 
President,  if  any.   Application  of  the  discretion  in  this  bill  could  have  wide-ranging 
implications  for  U.S.  economic  and  foreign  policies.  The  Secretary  of  the  Treasury, 
under  tl^ie  direction  of  the  President  and  in  consultation  with  other  Executive  Branch 
agencies,  is  in  the  best  position  to  make  such  decisions. 
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o  We  recommend  a  more  flexible  approach  to  grandfathering  that  would  cover  all 

foreign  financial  firms  already  established  in  the  U.S.  This  would  obviate  any  need 
to  rely  on  the  European  Community's  Second  Banking  Directive  as  the  criterion  for 
determining  access  to  our  market. 

Let  me  respond  to  some  of  the  concerns  raised  by  critics  of  Fair  Trade  in  Financial 
Services.   First,  our  objective  is  to  open  foreign  markets  not  to  close  the  U.S.  market.   Our 
approach  is  designed  to  insure  that  we  continue  to  enjoy  the  benefits  of  an  open  investment 
regime  which  has  helped  make  U.S.  financial  markets  the  most  liquid,  competitive  and 
sophisticated  in  the  world. 

In  developing  a  new  approach,  we  have  sought  to  address  the  concerns  expressed  by 
some  that  reducod  access  to  our  market  could  hurt  consumers,  borrowers  and  investors. 
However,  the  current  activities  of  all  existing  firms  will  be  protected  and  countries  not  now 
in  our  markets  will  be  provided  access.   In  addition,  we  will  guarantee  non-discriminatory 
treatment  on  expansion  and  new  powers  to  those  countries  with  open  markets  or  which  are 
prepared  to  commit  to  liberalization  within  a  reasonable  transition.   The  ability  to  expand  in 
our  market  would  be  limited  only  to  those  countries  that  fail  to  open  their  markets,  and  we 
would  introduce  such  constraints  only  after  full  consideration  of  the  likely  impact  on  the  U.S. 
economy. 

Some  have  also  raised  the  risk  of  counter  retaliation.   We  do  not  believe  the  risks  are 
significant.   Most  industrial  countries  will  be  protected  fi'om  sanctions  and  clearly  have  the 
same  powers  being  provided  in  this  legislation.   The  scope  of  any  sanctions  is  limited. 
Moreover,  the  approach  we  are  pursuing  is  much  more  forthcoming  and  positive  than  our 
original  proposal  by  providing  very  substantial  commitments  to  all  countries  regardless  of 
their  degree  of  openness.   Finally,  the  authority  in  the  bill  will  be  consistent  with  our  GATT 
obligations. 

Conclusion 

This  Administration  has  clearly  stated  its  objective  to  open  foreign  financial  niarkets. 
Fair  Trade  in  Financial  Services  legislation  will  complement  our  efforts  multilaterally, 
bilaterally  and  regionally  to  gain  access  to  foreign  markets  on  the  basis  of  national  treatment 
and  equality  of  competitive  opportunity.   We  believe  that  this  bill  provides  the  basis  for 
effective  legislation  and  will  work  with  this  Committee  and  others  on  the  Hill  to  place  a  final 
bill  on  the  President's  desk  as  soon  as  possible. 
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I  appreciate  the  opportunity  to  present  the  views  of  the  Federal 
Reserve  Board  on  the  proposed  legislation  on  Fair  Trade  in  Financial 
Services  (H.R.  3248).   Given  our  direct  responsibilities  with  respect  to 
the  financial  services  industry  and  our  desire  to  ensure  a  healthy  and 
efficient  environment  for  the  provision  of  financial  services,  the 
Federal  Reserve  has  a  special  interest  in  this  legislation. 

The  proposed  legislation  has  two  major  elements.   First,  the 
Secretary  of  the  Treasury  would  be  required  to  submit  to  Congress  every 
two  years  a  report  identifying  those  countries  which  do  not  offer 
national  treatment  to  U.S.  banks  or  securities  firms.   In  the  case  of  a 
coxintry  where  failure  to  accord  national  treatment  is  found  to  have  a 
significant  adverse  effect  on  U.S.  firms,  the  Secretary  of  the  Treasury 
must  in  general  enter  into  negotiations  with  the  country  to  end  the 
discrimination.   The  Secretary  may,  at  his  discretion,  publish  in  the 
Federal  Register  a  determination  that  a  country  does  not  give  national 
treatment;  if  he  does  so,  regulatory  agencies  would  have  discretionary 
authority  to  use  such  a  determination  as  a  basis  for  denying  applications 
by  financial  institutions  from  that  country  to  make  acquisitions  or  start 
new  activities . 

Second,  if  the  Secretary  of  the  Treasury  has  published  in  the 
Federal  Register  such  a  determination  with  respect  to  a  country, 
institutions  from  that  country  which  are  already  operating  in  the  United 
States  may  not  commence  "any  new  line  of  business"  or  conduct  business 
from  a  "new  location"  without  obtaining  prior  approval  from  the 
appropriate  federal  regulators.   This  provision  would  appear  to  apply  to 
new  U.S.  activities  or  U.S.  offices  for  which  no  approval  currently  is 
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required  for  either  domestic  or  foreign  banks.   For  example,  a  foreign- 
owned  U.S.  bank  may  decide  to  begin  to  offer  consumer  mortgage  lending  or 
investment  advisory  services.   Currently i  no  application  for  regulatory 
approval  is  required.   However,  under  the  proposed  legislation  such 
activities  would  appear  to  constitute  "new  lines  of  business"  requiring 
regulatory  approval. 

Thus,  the  legislation  would  change  two  fundamental  principles  in 
our  policy  toward  participation  by  foreign  financial  firms  in  U.S. 
markets  --  national  treatment  and  maintenance  of  rights  lawfully 
acquired,  that  is,  grandfather  rights.   Both  of  these  principles  are 
worth  preserving. 

I  want  to  emphasize  that  the  Federal  Reserve  shares  the 
objectives  of  the  proposed  legislation.   These  objectives  are  important 
and  their  achievement  desirable.   U.S.  financial  firms  deserve  to  have 
the  same  opportunities  to  conduct  operations  in  foreign  financial  markets 
as  domestic  firms  have  in  those  markets.   They  do  not  now  have  those 
opportunities  in  all  markets.   Such  fair  treatment  would  benefit  not  Jiist 
U.S.  firms,  but  also  the  host  foreign  countries  themselves  and  the  world 
financial  system  in  general. 

However,  while  sharing  these  important  objectives,  the  Federal 
Reserve  opposes  this  kind  of  legislation,  as  we  have  before.   In  our 
view,  it  is  not  clear  that  the  proposed  approach  would  achieve  the 
objectives,  and  it  could  have  unf ortvinate ,  unintended  consequences. 

The  principle  of  national  treatment  was  established  as  U.S. 
policy  with  respect  to  foreign  banks  by  the  International  Banking  Act  of 
1978.  Over  many  years  the  U.S.  government  has  assvmed  a  leadership  role 
in  building  an  international  consensus  around  this  concept.  National 
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treatsaent  is  acknowledged  by  virtually  all  major  industrial  countries  as 
the  principle  upon  which  regulation  o£  the  international  operations  of 
banks  ought  to  be,  but  is  not  always,  based.   The  U.S.  policy  o£  national 
treatment  ••  which  has  long  set  an  example  to  others  -•  seeks  to  ensure 
that  foreign  and  domestic  banks  have  a  fair  and  equal  opportunity  to 
participate  in  our  markets.   The  motivation  is  not  merely  a  commitment  to 
equity  and  non- discrimination,  though  such  a  commitment  in  itself  is 
worthy.   More  fundamentally,  the  motivation  also  is  to  provide  consumers 
of  financial  services  with  access  to  a  deep,  varied,  competitive,  and 
efficient  banking  market  in  which  they  can  satisfy  their  financial  needs 
on  the  best  possible  terms. 

As  the  Federal  Reserve  has  noted  previously  in  connection 
with  this  proposed  legislation,  our  policy  of  national  treatment  has 
served  this  country  well.   The  U.S.  banking  market,  and  U.S.  financial 
markets  more  generally,  are  the  most  efficient,  most  Innovative,  and  most 
sophisticated  in  the  world.   It  Is  not  a  coincidence  that  our  markets  are 
also  among  the  most  open  to  foreign  competition.   Foreign  banks,  by  their 
presence  and  with  the  resources  they  bring  from  their  parents,  make  a 
significant  contribution  to  our  market  and  to  our  economic  growth;  they 
enhance  the  availability  and  reduce  the  cost  of  financial  services  to 
U.S.  firms  and  individuals,  as  well  as  to  U.S.  public  sector  entities. 

The  proposed  legislation  would  replace  the  U.S.  policy  of 
national  treatment  with  a  policy  of  reciprocal  national  treatment. 
Through  this  legislation,  the  United  States  would  be  saying  that  we  are 
prepared  to  forego  the  benefits  of  foreign  banks'  participation  in  our 
market  if  U.S.  banks  were  not  allowed  to  compete  fully  and  equitably 
abroad.   Some  might  think  that  having  a  reciprocity  provision  on  the 
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books  is  merely  a  bargaining  tool,  not  to  be  used.   But  once  on  the 
books,  the  temptation  to  impose  sanctions  becomes  real,  creating  the 
potential  for  retaliation  and  for  closing  rather  than  opening  markets. 

The  Federal  Reserve  believes  strongly  that  there  are  better  ways 
to  encourage  other  countries  to  open  their  markets.  Market  forces  and 
the  desire  to  enhance  the  functioning  of  domestic  financial  markets  are 
often  the  most  potent  forces  to  induce  financial  market  liberalization. 
Moreover,  it  is  well  xinderstood  that  any  country  that  wants  to  have  a 
financial  market  with  sufficient  international  stature  to  compete  with 
New  York  and  London  miist  liberalize  and  open  its  market,  and  that  any 
country  repressing  or  restraining  its  financial  sector  will  witness  an 
exodus  of  financial  firms  to  other  markets  that  are  less  restrained. 

Nevertheless,  U.S.  authorities  have  not  relied  solely  on  market 
forces.   In  1979,  following  passage  of  the  International  Banking  Act,  the 
Treasury  Department,  with  the  help  of  the  Federal  Reserve  and  other 
agencies,  prepared  its  first  National  Treatment  study;  this  has  been 
updated  several  times,  most  recently  in  1990,  and  we  have  begun  the 
process  of  another  update.   Pursuant  to  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  updated  studies  will  be  prepared  regularly 
in  the  future.   Based  on  the  findings  of  those  reports,  the  Treasury  has 
engaged  formally  ••  and  others  informally  --in  bilateral  talks  with  a 
number  of  coxintries. 

Beyond  those  efforts,  the  Federal  Reserve  and  others  \irged 
countries  of  the  European  Community  strongly  and  with  some  success  to 
modify  and  soften  the  reciprocity  provisions  in  their  proposed  Second 
Banking  Directive.   Ue  have  participated  in  a  range  of  committees  at  the 
Bank  for  International  Settlements  in  Basle  and  at  the  Organization  for 
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Economic  Cooperation  and  Development  In  Paris,  where  work  has  been  aimed 
in  part  at  establishing  the  legal,  supervisory,  and  regulatory  conditions 
that  are  a  precondition  for  ensuring  a  "level  playing  field."   In 
addition,  the  Federal  Reserve  has  joined  others  in  the  U.S.  government  in 
working  to  reach  a  meaningful  agreement  on  trade  in  financial  services 
within  the  NAFTA  and  the  current  Uruguay  Round  of  multilateral  trade 
negotiations.   Ue  believe  this  approach,  which  has  the  same  objective  as 
the  proposed  legislation,  is  more  constructive. 

I  turn  now  to  grandfathering,  a  practice  widely  accepted 
internationally  as  a  means  of  protecting  investment  in  existing  foreign 
banking  operations  at  a  time  of  statutory  change.   Operations  of  foreign 
banks  in  the  United  States  were  grandfathered  in  the  International 
Banking  Act.   Vith  respect  to  foreign  operations  of  U.S.  banks,  the 
Federal  Reserve,  along  with  others  in  the  U.S.  government  and  the  U.S. 
financial  industry,  objected  strenuously  when  the  European  Community  was 
considering  the  elimination  of  grandfather  rights  for  foreign  banks. 
Including  U.S.  banks,  operating  in  Europe;  in  the  end  the  EC  agreed 
to  preserve  those  rights. 

If,  contrary  to  this  widely  accepted  practice.  Congress  were  to 
adopt  the  proposed  legislation,  the  United  States  could  no  longer  hold  to 
a  principled  position  in  advocating  liberalization  in  international 
circles.   By  telling  existing  foreign-owned  banks  in  the  United  States 
that  the  rules  and  procedures  that  have  applied  equally  to  them  and  to 
all  other  banks  operating  in  the  United  states  now  apply  only  to  U.S.- 
owned  banks,  we  would  be  -denying  national  treatment  to  foreign  banks. 
This  could  be  counter-productive.   Ue  would  run  the  risk  of  introducing 
instability  and  discouraging  foreign  Investment  in  our  markets. 
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Moreover,  market  access  for  U.S.  firms  might  be  reduced  de  facto   as 
countries  tighten  their  own  regulations  In  anticipation  of  the  need  to 
negotiate  with  the  United  States. 

Ve  should  remember  that  we  have  witnessed  substantial 
liberalization  and  structiiral  reform  in  financial  markets  abroad  over  the 
past  decade.   Like  Members  of  Congress,  we  too  would  like  to  see  more 
progress.   But  It  Is  easy  to  understate  the  extent  to  which  progress  has 
been  made  in  opening  up  foreign  markets  as  a  consequence  of  both  the 
Inexorable  pressure  of  market  forces  and  the  diplomatic  efforts  of  U.S. 
officials.   Many  countries  are  already  open  to  U.S.  firms  to  an  extent 
that  was  not  true  just  several  years  ago.   For  example,  deregulation  of 
Interest  rates  In  Japan  is  now  or  soon  will  be  largely  complete,  and  a 
wide  range  of  market  instruments  have  been  developed.   These  reforms, 
which  had  been  a  principal  objective  of  U.S.  negotiators,  provide  U.S. 
financial  firms  with  a  level  playing  field  with  respect  to  funding  in 
Japanese  markets. 

CONCLUSION 

National  treatment  is  an  Important  concept,  but  in  its 
implementation  It  is  also  an  elusive  one.   Because  it  Is  enormously 
difficult  to  apply  national  treatment  in  a  world  in  which  the  structures 
of  banking  markets  in  various  countries  differ  significantly.  It  Is 
tempting  to  seek  what  may  appear  to  be  direct,  clear-cut  solutions. 
However,  lawmakers  in  each  country.  Including  the  United  States,  must 
balance  considerations  of  competitive  equity  with  other  legitimate 
concerns . 
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Ve  should  remember  that  financial  markets  are  regulated  markets. 
They  are  regulated  for  a  reason:   Authorities  in  each  country  have  the 
responsibility  of  ensuring  the  safety  and  soundness,  and  the  integrity, 
of  their  markets.   Ue  should  hesitate  to  dictate  to  others  the  pace  of 
change  or  the  specific  nature  of  change  any  more  than  they  should  be 
allowed  to  dictate  to  us  regarding  such  matters.   We  must  recognize  that 
U.S.  markets  are  not  as  open  as  other  countries  would  like  and  that  many 
of  the  kinds  of  complaints  lodged  by  us  regarding  the  structure  of  other 
countries'  markets  are  also  lodged  against  us. 

The  desirability  of  liberalization  as  an  objective  in  the 
financial  sector,  as  in  other  sectors,  is  virtually  universally  accepted. 
U.S.  financial  firms  have  demonstrated  their  competitive  ability  to 
provide  financial  services  to  firms  and  residents  of  all  countries,  in  a 
world  in  which  national  financial  markets  are  Increasingly  Integrated  and 
international  flows  of  capital  are  increasingly  hard  to  constrain.   To  be 
sure,  other  countries  have  provisions  for  reciprocity  in  their  statutes, 
but  we  do  not  need  it.   The  United  States  alone  has  the  opportunity  to 
continue  to  exercise  leadership  in  this  area.   I  sincerely  hope  we  take 
that  opportunity. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  John 
Price,  and  I  am  Managing  Director  of  Chemical  Bank.    I  am  pleased  to 
have  the  opportunity  today  to  appear  on  behalf  of  the  Bankers' 
Association  for  Foreign  Trade  ("BAFT"),  of  which  I  am  the  Vice  President, 
the  Bankers  Roundtable  ("BRT")  and  the  American  Bankers  Association 
("ABA"). 

On  behalf  of  all  three  organizations  I  would  like  to  express  our 
strong  support  for  the  Administration's  negotiating  objectives  on  financial 
services  in  the  Uruguay  Round  of  the  GATT  Negotiations,  and  for  the  Fair 
Trade  in  Financial  Services  Act  of  1993  ("FT  Act")  as  an  important 
element  in  achieving  such  objectives. 

BAFT'S  membership  comprises  virtually  all  U.S.  banks  that  are 
actively  engaged  in  international  banking  or  trade  finance  activities,  the 
BRT's  membership  is  comprised  of  the  125  largest  U.S.  banking 
companies,  and  ABA's  membership  comprises  virtually  the  entire  U.S. 
banking  industry.   Our  larger,  money-center  U.S.  members  have  extensive 
operations  outside  the  United  States,  especially  in  markets  needed  to 

serve  their  U.S.  customer  base.  Although  many  of  our  regional  and 
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smaller  members  do  not  now  operate  abroad,  they  want  to  preserve  and 

expand 

market  opportunities  outside  the  United  States  in  anticipation  of  the 

continued  growth  of  their  international  banking  activities. 

BAFT  has  strongly  supported  the  efforts  of  senior  Treasury  officials 
to  secure  national  treatment  abroad  for  U.S.  banks  in  bilateral  and 
multilateral  negotiations.   We  strongly  endorse  the  Administration's 
negotiating  objectives  in  the  GATT,  and  believe  Treasury  is  to  be  highly 
commended  for  a  number  of  major  successes  in  financial  services 
negotiations,  particularly  with  respect  to  the  European  Community's 
Second  Banking  Directive,  the  U.S./Canada  Free  Trade  Agreement  and 
the  proposed  North  American  Free  Trade  Agreement. 

The  inclusion  of  financial  services  in  the  Uruguay  Round  of  GATT 

Negotiations  offers  the  best  and  most  comprehensive  opportunity  to 

secure  national  treatment  for  U.S.  banks  in  ail  significant  markets  abroad, 

especially  in  many  newly-industrialized  countries  which  are  often  slow  to 

dismantle  barriers  erected  during  much  earlier  stages  of  economic 

development.  Unfortunately,  despite  the  best  efforts  of  U.S.  negotiators, 
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the  number  and  scope  of  market  opening  offers  in  the  GATT  by  many 
nations  important  to  U.S.  banks  have  been  very  disappointing.  If,  in  the 
end,  the  GATT  negotiations  do  not  result  in  offers  securing  national 
treatment  across  a  wide  range  of  markets,  then  we  believe  that  a  Most- 
Favored-Nation  ("MFN")  exemption  for  financial  services  may  be  the  only 
practical  way  to  ensure  that  the  benefits  of  financial  services  market 
liberalization  In  the  GATT  are  extended  solely  to  those  nations  which  have 
made   significant  commitments  toward  opening  their  own  financial 
markets. 

We  thus  strongly  support  the  Administration  in  its  efforts  to  achieve 
significant  market  liberalization  for  financial  services  within  the  MFN 
framework  of  the  GATT.    However,  if  such  liberalization  cannot  be 
achieved  within  an  MFN  framework,  we  also  strongly  support  the 
Administration's  efforts  to  insure  an  MFN  exemption  will  be  available.    In 
this  regard  Secretary  Summers  has  described  the  Administration's 
negotiating  approach  toward  financial  services  in  the  GATT  under  an  MFN 
exemption,  which  approach  will  differentiate  between  major  industrialized 
countries  that  already  guarantee  U.S.  banks  national  treatment  and 
countries  that  deny  U.S.  banks  national  treatment.  The  proposed  FT  Act  is 
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intended  to  work  in  tandem  with  the  Administration's  GATT  objectives,  as 
it  will  give  the  United  States  important  negotiating  leverage  for  securing 
national  treatment  where  needed,  while  not  provol«cing  concern  in 
established  markets  where  national  treatment  has  long  been  provided. 

When  viewed  as  part  of  a  coordinated  Administration  negotiating 
strategy  in  the  GATT,  we  believe  the  FT  Act  can  play  a  constructive  role 
in  helping  to  achieve  market  liberalization  for  U.S.  banks  outside  the 
United  States.    In  particular,  the  FT  Act   provides  a  mechanism  for 
differentiating  among  markets  abroad  that  deny  U.S.  banks  national 
treatment  and  also  guarantees  national  treatment  in  the  United  States  to 
Industrialized  and  other  countries  that  already  provide  national  treatment 
to  U.S.  banks,  and  where  U.S.  banks  already  have  significant  operations. 

Although  the  FT  Act,  in  various  forms,  has  been  considered  and 

passed  by  the  Senate  many  times  sinte  1987,  this  is  the  first  time  that  it 

has  enjoyed  united  Administration  support  and  a  clear  and  express 

integration  with  the  United  States'  negotiating  objectives  on  financial 

services  in  the  GATT.  With  this  integration  and  linkage  to  the  GATT,  it 

also  appears  much  clearer  that  industrialized  countries  already  providing 

U.S.  banks  national  treatment  will  be  guaranteed  continued  national 
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treatment  in  this   market,  a  critical  point  to  our  members  with  substantial 
operations  in  such  markets. 

While  we  still  have  a  number  of  important  technical  questions  or 
suggestions  concerning  the  language  of  the  FT  Act  and  how  it  is  to  work 
in  tandem  with  the  Administration's  objectives  in  the  GATT,  we  are 
confident  that  these  types  of  issues  can  be  worked  out  with  the 
Administration  and  with  Congress. 

It  must  also  be  noted  that  the  EC  adopted  its  policy  of  reciprocal 
national  treatment  as  part  of  a  significant  market  liberalization  effort  in  the 
Second  Banking  Directive.    For  U.S.  banks  to  be  able  to  benefit  fully  from 
the  market-opening  objectives  of  the  GATT  Negotiations  and  the  FT  Act, 
the  U.S.  must  also  reform  U.S.  laws  to  make  our  institutions  truly 
competitive  internationally. 

In  conclusion,  I  would  like  to  emphasize  that  BAFT,  BRT,  ABA,  and 
their  U.S.  members  hope  that  the  GATT  Negotiations  will  be  successful  in 
achieving  national  treatment  across  a  wide  range  of  markets  and  that  an 
MFN  exemption  and  the  retaliatory  mechanisms  of  the  FT  Act  will  never 
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TESTIMONY  OF  ROBERT  C.  POZEN 

GENERAL  COUNSEL  AND  A  MANAGING  DIRECTOR  OF  FEDELFTY  INVESTMENTS 

BEFORE  THE  SUBCOMMITTEE  ON  D^TERNATIONAL  DEVELOPMENT.  FINANCE.  TRADE 

AND  MONETARY  POLICY  OF  THE  HOUSE  BANKING  COMMITTEE 

Chainnan  Frank  and  Subcommittee  Members: 

I  am  Robert  C.  Pozen,  General  Counsel  and  a  Managing  Director  of  Fidelity  Investments, 
headquartered  in  Bostoa  Fidelity  Investments  is  the  largest  manager  of  mutual  fiinds  in  the  woild, 
with  over  $225  billion  under  management  for  approximately  6  million  shareholders.  Fidelity 
Investments  provides  other  financial  services  including  securities  brokerage,  credit  cards  and  variable 
annuities. 

I  am  also  a  member  of  the  Board  of  Governors  and  Executive  Committee  of  the  Investment 
Company  Instimte.  The  Institute  represents  most  of  the  investment  companies  in  the  U.S.;  its  mutual 
fund  members  have  assets  of  slightly  less  than  $2  trillion  for  over  38  million  shareholders. 

Fidelity  Investments  strongly  supports  HR.  3248.  the  Fair  Trade  in  Financial  Services  Act  of 
1993  CFIFS").  Similariy,  the  Investment  Company  Institute  has  testified  in  support  of  S.1527,  flie 
Senate  companion  txlL 

Fidelity's  support  of  HH.  3248  is  based  on  our  success  in  entering  countries  with  open 
financial  markets  and  selling  funds  designed  specially  for  investors  in  those  countries.  These 
"customized"  fiinds  comply  with  all  the  securities  and  tax  rules  of  the  host  foreign  country. 
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have  to  be  used.  National  treatment  has  been  of  great  benefit  to  the 
United  States  and  should  be  of  equally  great  benefit  to  other  markets 
abroad. 


Thank  you  Mr.  Chairman. 


-    6 
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By  contrast.  Fidelity  does  not  believe  it  is  realistic  to  sell  U.S.  mutual  funds  to  foreign 
customei^  around  the  world.  There  are  simply  too  many  difTerences  among  countries  with  reganl  to 
accounting  niles,  tax  regimes  and  custcmer  preferences. 

While  Canada  and  the  EEC  countries  have  generally  allowed  U.S.  managers  to  sell  customized 
fimds  to  local  investors,  most  Asian  countries  have  legally  or  practically  prevented  U.S.  managers  from 
offering  fimds  to  Asian  investors.  Despite  the  valiant  efforts  of  our  representatives  at  the  multilateral 
General  Agreemem  on  Trade  and  Services  ("GATS")  negotiations,  the  Asian  countries  have  not 
granted  full  access  to  their  linarKial  markets.  The  FTPS  would  provide  U.S.  officials  with  the  leverage 
diey  need  in  bilateral  negotiations  to  pressure  Asian  countries  into  opening  their  financial  marlcets  to 
U.S.  competitors. 

My  testimony  will  briefly  cover  six  subjects  in  the  following  order. 

1 .  Market  access  of  foreign  hind  mangers  to  U.S.  investors; 

2.  Market  access  of  U.S.  fund  managers  to  Canadian  and  Mexican  investors; 

3.  Market  access  of  U.S.  fund  managers  to  European  investors; 

4.  Market  access  of  U.S.  fimd  managers  to  Asian  investors; 

5.  Limited  improvements  in  financial  market  access  achieved  through  GATS;  and 

6.  Need  for  FTFS  to  improve  financial  market  access  for  U.S.  fund  managers. 
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1.  Foreign  Access  to  U.S.  Fund  Market 

Foreigners  enjoy  open  access  to  the  U.S.  financial  maikets,  including  sales  of  mutual  funds  to 
U.S.  investors.  The  SEC  has  promulgated  generally  applicable  criteria  and  procedures  for  registration 
of  IxDker-dealers.  investment  advisers,  and  mutual  funds.  If  foreigners  comply  with  these  criteria  and 
procedures,  die  SEC  will  process  registration  statements  for  their  customized  firnds  on  an  objective  and 
timely  basis. 

The  SECs  requirements  for  foreign  firms  trying  to  enter  ttie  U.S.  fund  industry  are  quite  low. 
The  minimum  capital  required  for  a  mutual  fund  is  $100,000,  and  $25,000  for  a  broker-dealer  to 
distribute  mutual  funds.  There  is  currently  iw  capital  requirement  to  a  firm  that  acts  only  as  an 
investment  adviser  to  mutual  fiinds.  In  short  foreign  fund  managers  receive  true  national  treatment  in 
the  U.S.,  and  that  treatment  does  not  in  practice  present  a  barrier  to  entry. 

2.  Canada  and  Mcmco 

Like  tfie  U.S.,  Canada  provides  national  treatment  to  foreign  managers  seeking  to  sell  mutual 
funds  to  Canadian  investors.  The  Canadian  authorities  have  established  transparent  rules  applicable  to 
all  funds  sold  in  Canada,  by  Canadian  or  foreign  firms.  Fidelity  and  other  U.S.  firms  have  established 
customized  funds  pursuant  to  these  rules,  and  have  been  successful  in  selling  these  funds  to  Canadian 
investors.^ 


^     The  Investment  Compauiy  Institute  is  seeking  changes  in  Canadian  law 
and  practice  that  would  permit  a  U.S.  investment  adviser  to  sponsor  and 
advise  Canadian  mutual  funds  on  a  cross-border  basis,  x-&- ,    from  the  U.S. 
adviser's  home  offices.   This  would  permit  a  U.S.  firm  to  register  under 
Canadian  law  without  establishing  a  separate  Canadian  business  presence. 
Thus,  U.S.  advisers  would  have  access  to  the  Canadian  market  comparable  to 
that  afforded  to  Canadian  and  other  foreign  advisory  firms  in  the  U.S. 
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Under  cunent  Mexican  laws,  U.S.  firms  may  not  sell  mutual  funds  to  Mexican  investors.  U.S. 
firms  are  currently  allowed  to  own  only  a  small  minority  interest  in  a  Mexican  fund  management  firm. 
However,  if  the  North  American  Free  Trade  Agreement  is  approved,  U.S.  financial  firms  would  be 
allowed  to  establish  wholly-owned  subsidiaries  to  carry  out  an  investment  management  business  in 
Mexico. 

3.  U.S.  acces.<i  to  Europe 

The  EEC  has  promulgated  the  UCTTS  directive,  which  sets  minimum  regulatory  standards  for 
mutual  funds  in  all  EEC  members.  As  a  result,  if  a  fund  registers  in  any  EEC  member,  the  fund  may 
easily  register  throughout  the  EEC  The  host  country  retains  jurisdiction  primarily  on  regulation  of 
advertising  and  mailceting  practices. 

U.S.  firms  have  been  allowed  to  take  advantage  of  the  UCTTS  directive  by  sponsoring 
customized  funds  in  Luxembourg  and  oAer  EEC  countries.  Stock  and  bond  funds  subject  to  UCTTS 
have  been  sold  tfuoughout  Europe,  thou^  money  maricet  funds  generally  are  not  yet  covered  by 
UCTTS.  Thus,  the  EEC  provides  true  national  treatment  to  U.S.  fund  managers. 

4.  Korea.  Taiwan  and  Japan 

By  contrast  to  Canada  and  the  EEC  the  Asian  countries  generally  prevent  U.S.  firms  from 
selling  funds  to  local  investors.  Korea,  for  examfde.  absolutely  prohibits  any  foreigner  from  selling  its 
funds  to  Korean  investors.  This  prohibition  is  particulariy  troublesome  because  thirteen  investment 
advisers  from  Korea  are  registered  with  the  SEC  to  do  business  in  he  U.S. 

Similariy,  Taiwan  generally  {xohibits  U.S.  investment  managers  fiom  putdicly  selling  mutual 
funds  to  Taiwan  investors.  Alttough  Taiwan  banks  are  allowed  to  sell  foreign  funds  privately  to  bank 
customers  from  time  to  time,  the  Taiwanese  government  has  closed  down  this  distribution  channel 
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whenever  private  sales  became  significant.  Again  these  Taiwanese  constraints  on  market  access 
are  troublesome  since  three  investment  advisers  from  Taiwan  are  registered  with  the  SEC  to  do 
business  in  the  U.S. 

For  almost  thirty  years,  the  Japanese  government  allowed  only  15  Japanese  companies 
to  sell  yen-denominated  mutual  funds.  Japan  recently  began  to  accept  license  applications  from 
foreign  firms  to  manage  mutual  funds,  but  the  license  requirements  are  quite  burdensome  for  all 
potential  new  entrants  (Japanese  or  foreign).   For  example,  the  capital  requirement  for  starting 
one  new  fimd  is  almost  $3  million,  and  the  mutual  fund  operations  of  a  firm  may  not  utilize  the 
resources  of  its  existing  pension  management  operations.   Moreover,  the  application  process  for 
potential  new  entrants  is  very  lengthy  and  highly  subjective;  the  decision  is  left  entirely  to  the 
discretion  of  the  Ministry  of  Finance  which  is  not  bound  by  specific  procedures  or  criteria. 

U.S.  access  to  the  Japanese  pension  fund  management  market  also  is  severely  restricted. 
A  U.S.  adviser  currently  may  manage  only  post-1990  contributions  to  J^anese  corporate  pension 
plans,  up  to  a  maximum  of  one-third  of  total  plan  assets.  Further,  there  is,  as  a  practical  matter, 
no  access  to  the  Japanese  govenmient  pension  plan  market. 

5.  Deficiencies  of  GATS  Offers 

The  presumptive  market  access  and  anti-discrimination  rules  of  the  General  Agreement 
on  Trade  and  Tariffs  ("GATT")  for  products  do  not  apply  to  the  GATS  negotiations  for  services. 
The  service  commitments  of  each  GATT  member  are  limited  to  those  actually  offered  by  the 
country  in  the  service  negotiations.   So  far  the  financial  service  offers  of  the  Asian  countries  are 
completely  inadequate:   at  best,  they  promise  only  a  continuation  of  the  status  quo  with  the 
existing  high  barriers  to  entry. 
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On  the  otber  hand,  any  country  signing  GATS  is  automatically  required  to  provide  all  other 
signatories  with  most  favored  nation  (MFN)  treatment.  Thus,  if  the  Asian  service  offers  do  not 
improve  substantially  and  tiie  U.S.  signs  GATS,  we  would  be  locking  in  the  current  disparities  between 
the  U.S.  and  Asian  finatKial  maitets.  The  U.S.  would  be  prohibited  by  the  MFN  provision  of  GATS 
from  placing  any  special  limitations  on  Asian  access  to  U.S.  financial  markets  in  an  effort  to  force  the 
opening  of  Asian  financial  markets. 

To  avoid  this  dilemma,  the  U.S.  negotiators  have  recently  indicated  that  the  U.S.  may  take  a 
tiered  MFN  exemption  for  financial  services  under  the  GATS.  Under  this  approach,  the  U.S.  offer  of 
open  financial  markets  to  foreigners  would  be  extended  only  to  countries,  such  as  EEC  members, 
which  offered  similarly  open  financial  markets  to  the  U.S.  By  contrast,  the  U.S.  would  provide  the 
Asian  countries  witti  limited  grandfatfier  privileges  -  foreign  financial  firms  already  in  the  U.S.  would 
be  allowed  to  continue  their  current  operations,  but  no  expansion  or  new  entrance  would  be  permitted. 

Although  we  have  not  yet  seen  the  operational  details  of  the  proposal,  from  what  we 
understand  we  strongly  support  the  concept  of  a  tiered  MFN  exemption  for  financial  services.  This  is 
the  only  way  the  U.S.  can  reward  the  countries  that  are  committed  to  open  markets  in  the  GATT,  while 
retaining  leverage  in  future  bilateral  negotiations  with  countries  that  refuse  to  make  such  conunitments. 

6.  Fair  Trade  in  Financial  Services 

If  the  U.S.  takes  the  approach  of  a  tiered  MFN  exemption,  tiien  we  need  legislation  to 
im{Aement  this  approach.  In  specific,  the  U.S.  needs  an  appropriate  method  to  deny  or  condition 
expansion  of  U.S.  activities  by  financial  firms  from  countries  which  have  not  committed  to  open 
financial  markets  through  the  GATS.  The  U.S.  also  needs  an  appropriate  method  to  address  the 
limitations  on  access  to  financial  markets  in  countries  such  as  Taiwan  that  are  not  yet  members  of 
GATT. 

[LG933070.025]  -6-  11/5/93 


BOSTON  PUBLIC  LIBRARY 

II  111 

58 


3  9999  05981  892  0 


Thus,  the  oiactment  of  the  FTPS  would  be  complimentaiy  to  GATS.  The  FTPS  directs  the 
Secretary  of  the  Treasury  to  identify  countries  that  do  not  provide  U.S.  financial  firms  with  national 
treatment,  and  to  determine  whether  such  denial  of  national  treatment  has  a  significant  adverse  effect 
on  U.S.  finarKial  firms.  If  the  Secretary  makes  such  a  determination,  he  or  she  then  may  initiate 
negotiations  with  the  relevant  country.  In  the  event  the  negotiations  fail,  he  or  she  may  recommend  that 
the  appropriate  agencies  deny  or  cortdition  licenses  to  finarKial  firms  from  that  country. 

By  allowing  for  targeted  sanctions  if  negotiations  fail,  the  FTPS  would  provide  U.S. 
negotiators  with  the  leverage  ttiey  need  to  win  marlcet-opening  concessions  firom  the  Asian  countries. 
Historically,  die  U.S.  has  won  such  concessions  in  the  Asian  financial  markets  only  by  tiueatening  the 
access  of  Asian  firms  to  the  U.S.  markets.  In  tiie  IPSffs,  for  example,  the  Tokyo  Stock  Exchange 
admitted  U.S.  firms  as  members  only  after  Congress  directed  the  Federal  Reserve  to  reconsider  the 
status  of  Japanese  firms  as  primary  dealers  in  U.S.  Treasury  securities. 

However,  the  FTPS  would  not  allow  ttie  U.S.  to  renege  on  any  conmiitments  to  open  financial 
markets  it  makes  to  the  EEC  countries  through  the  GATT.  The  FTPS  specifically  prohibits  any 
determination  permitting  any  U.S.  action  "that  would  be  inconsistent  with  a  bilateral  or  multilateral 
agreement  that  governs  financial  services***".  This  prohibition  also  would  ensure  that  the  FTPS 
would  not  undennine  any  U.S.  commitments  to  Canada  or  Mexico  if  the  North  American  Free  Trade 
Agreement  is  :4>pn>ved. 

In  short,  we  urge  Congress  to  enact  FTPS  because  it  would  provide  a  method  for  the  U.S.  to 
keep  its  financial  markets  open  to  every  country  that  opens  its  financial  markets  to  U.S.  firms. 

Thank  you  for  this  opportunity  to  testify  before  your  Subcommittee.  I  would  be  pleased  to 
respond  to  any  corrunents  or  questions  you  might  have  about  this  testimony. 
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